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EDITORIAL
It is essential for law students and professionals alike, to be conversant with the
happenings in the legal field. Determining what piques one’s interest and merits
investing time is a difficult task considering the plethora of literature available on every
possible aspect of law. The Ninth Volume of the RMLNLU Law Review, by collating a
variety of well thought out and impeccably researched articles, ensures that there is
something for everyone’s liking.

In the first article titled ‘Implications Of Sebi Categorisation And Rationalisation Of Mutual
Fund Schemes’, Akshay Douglas Gudinho evaluates the overhauling of the structure of
mutual funds by SEBI and seeks to provide a comprehensive guide to investors post the
re-categorisation of mutual funds.

The dilemma of classifying drivers of cab aggregators as either employees or
independent contractors has been dealt by Ashish Kumar in ‘Drivers For Cab Aggregators:
The Curious Case Of Worker Misclassification’. The author puts forth the need for a
balancing act between the interests of the drivers and cab aggregators and how it has
been done hitherto. The article provides a novel solution to reconcile the interests of
both the parties.

Kairavi Raju highlights the lack of female representation in the Indian judiciary and its
adverse impact on the Courts’ representative quotient and democratic legitimacy in
‘The Unattainable Bar: A Lack Of Gender Diversity In The Indian Judiciary’. The article
moves beyond merely pointing out shortcomings and digs deeper to find out the potential
reasons for such a deplorable state of female representation. The author also takes into
account the interests of the stakeholders by examining women’s response to such
organizational and professional barriers.

‘Forbidden from the Outside World: A Case of Solitary Confinement in India’ by Nimisha
Priyadarshi is a holistic overview of the punishment of solitary confinement. Through
this article, the author traces the origins of solitary confinement to the United States, its
subsequent advent in India and how it has been perceived since then. The author
sheds light on the blatant violations of international and domestic human rights
standards that solitary confinement entails, while putting forth previous academic
analysis and reports to substantiate her stand.

‘Mob lynching’ has become almost a regular sight in national dailies. ‘Understanding
‘Mob Lynching’- Fallibility in Legislation or Laxity of Administration?’ by Sanika Kapse,



deals with this issue. The author believes that the complexities in the nature of problem
entail for diving into the facets of demographics, scrutinizing literacy, digital awareness,
bystander apathy, and the need for reformation of police department including want of
crucial amendments to the present laws. The article establishes mob lynching as
dangerous precedence of usurpation of democratic values.

‘Kumari Chandra v State of Rajasthan: The Case That Sabotaged the Underlying Principle of
Insanity’, a case comment by Suvam Kumar, is an attempt to analyse the flaws in the
application of Section 84 of the Indian Penal Code. Kumari Chandra v State of Rajasthan
is a case that has caused huge turmoil and chaos among academicians and legal
professionals due to its irrational application of the defence of insanity. The author in
his comment, critiques the judgment with the help of relevant judicial precedents.

When SEBI passed its Order against the entire network of Pricewaterhouse in India in
connection with their involvement in the fudging of accounts of Satyam Computer
Services Limited, the auditing profession in India was feeling the ripples. Tejas Mundley,
in the article ‘SEBI’s Order against Pricewaterhouse Entities: An Appraisal’ provides
recommendations in connection with this order and highlights the need for a regulatory
framework to deal with the discretion available to an auditor.

The last article in this Volume elucidates the nuances and the ramifications of the bill
on Aadhaar Litigation and State Surveillance. Venkata Sai Aditya Santosh Badana, in
‘Critique of The Personal Data Protection Bill, 2018’ lays down intricate emphasis over the
infirmities and shortcomings of the existing bill.

The Journal Committee had a pleasant experience working on this Volume of the Journal
and hopes that the readers find the articles as interesting and helpful as the editing
team did.

Happy Reading!



RMLNLU LAW REVIEW

TABLE OF CONTENTS

EDITORIAL .................................................................................................... ................. i

IMPLICATIONS OF SEBI CATEGORISATION AND RATIONALISATION OF
MUTUAL FUND SCHEMES ......................................................................................... 1
Akshay Douglas Gudinho, Symbiosis Law School, Pune

DRIVERS FOR CAB AGGREGATORS: THE CURIOUS CASE OF WORKER
MISCLASSIFICATION ................................................................................................. 13
Ashish Kumar, National Law Institute University, Bhopal

THE UNATTAINABLE BAR: A LACK OF GENDER DIVERSITY IN
THE INDIAN JUDICIARY ........................................................................................... 25
Kairavi Raju, Symbiosis Law School, Pune

FORBIDDEN FROM THE OUTSIDE WORLD: A CASE OF SOLITARY
CONFINEMENT IN INDIA ......................................................................................... 38
Nimisha Priyadarshi, Rajiv Gandhi National University of Law, Punjab

UNDERSTANDING ‘MOB LYNCHING’- FALLIBILITY IN LEGISLATION
OR LAXITY OF ADMINISTRATION? ........................................................................ 53
Sanika Kapse, Modern Law College, Pune

KUMARI CHANDRA v STATE OF RAJASTHAN: THE CASE THAT
SABOTAGED THE UNDERLYING PRINCIPLE OF INSANITY ............................... 64
Suvam Kumar, National Law University, Jodhpur

SEBI’S ORDER AGAINST PRICEWATERHOUSE ENTITIES:
AN APPRAISAL .................................................................................................... ...... 71
Tejas Mundley, Hidayatullah National Law University, Raipur

CRITIQUE OF THE PERSONAL DATA PROTECTION BILL, 2018 .......................... 85
Venkata Sai Aditya Santosh Badana, ICFAI Law School, Dehradun





1

IMPLICATIONS OF SEBI CATEGORISATION
AND RATIONALISATION OF MUTUAL FUND

SCHEMES
- Akshay Douglas Gudinho*

ABSTRACT

The Securities and Exchange Board of India (hereinafter SEBI) has overhauled the structure of
mutual funds in India vide its circular (hereinafter the Circular) dated October 6, 2017.1 Prior
to the Circular, fund houses were not bound by law to categorise mutual funds. This permitted
fund houses to invest in a plethora of securities leaving the investor misinformed or lost in the
clutter of investments. The Circular seeks to bring uniformity in the type of schemes offered by
fund houses based on their market cap and risk arrangements. It attempts to make it easier for an
investor in mutual funds to select and compare the various mutual funds in light of the number
of open-ended schemes available (837 open-ended schemes as of February 2018) in the market
prior to the Circular.2 The paper attempts to analyse the changes in the law after the publication
of the Circular, the impact on the mutual fund industry, and seeks to provide a comprehensive
guide to investors post the re-categorisation of mutual funds.

THE BASICS OF MUTUAL FUNDS AND THE CIRCULAR

The SEBI (Mutual fund) Regulation 1996 defines Mutual Funds as:

“Mutual fund means a fund established in the form of a trust to raise monies through the sale of
units to the public or a section of the public under one or more schemes for investing in securities
including money market instruments or gold or gold related instruments or real estate assets.”3

* Student, Symbiosis Law School, Pune.
1 ‘Categorization and Rationalization of Mutual Fund Schemes’ (SEBI, 6 October 2017)

<www.sebi.gov.in/legal/circulars/oct-2017/categorization-and-rationalization-of-mutual-
fund-schemes_36199.html> accessed 14 May 2018.

2 ‘CRISIL Fund Insights: Monthly Funds Newsletter from CRISIL Research’ (CRISIL, March 2018)
<www.crisil.com/content/dam/crisil/our-analysis/views-and-commentaries/insights/
2018/crisil-fund-insights-new-mutual-fund-reclassification-to-help-investors-choose-and-
compare-funds-march-2018.pdf.> accessed 28 May 2018.

3 SEBI (Mutual Fund) Regulations 1996, reg 2(q).

http://www.sebi.gov.in/legal/circulars/oct-2017/categorization-and-rationalization-of-mutual-
http://www.crisil.com/content/dam/crisil/our-analysis/views-and-commentaries/insights/
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The Circular re-categorises mutual funds under five main open-ended schemes, namely;
(i) Equity Schemes, (ii) Debt Schemes, (iii) Hybrid Schemes, (iv) Solution Oriented
Schemes, and (v) Other Schemes. An open-ended scheme is a scheme that offers units
for sale without specifying the duration for redemption.4

Prior to the Circular, mutual funds were not mandated to be categorised according to
the rankings of the companies on the stock exchange. The Circular has now defined
Large-Cap as 1st-100th company in terms of full market capitalisation of listed securities,
Mid-Cap as 101st-250th company in terms of full market capitalisation of listed securities,
and Small-Cap as 251st company onwards in terms of full market capitalisation of
listed securities. The portfolio of the mutual funds has to be rebalanced according to the
list of Large, Mid, and Small-Cap stocks published by the Association of Mutual Funds
in India on a six-monthly basis.5

The benefit here is that the Circular adopts full market capitalisation in defining the
market caps for the mutual funds. Full market capitalisation is the product of the
outstanding shares of a company and the price of each share. This provides a greater
market valuation as compared to the free float methodology, which excludes lock-in
shares, shares held by promoters, shares acquired by Foreign Direct Investment, and
shares held by the Government.

The Circular defines 10 Equity Schemes, 16 Debt Schemes, 6 Hybrid Schemes, 2 Solution
Oriented Schemes and 2 other schemes. Only one scheme per category is permitted
with the exceptions of Index Funds, Exchange Traded Funds (hereinafter ETFs), Fund
of Funds (hereinafter FoFs), Sectoral and Thematic Funds.

The Equity Schemes are defined according to their market cap and minimum level of
investment. The Debt Schemes are based on the risk level on their end investments by
prescribing the Macaulay period i.e. the sensitivity of the portfolio of the fund to the
change in interest rates per scheme, the maturity period, and the minimum level of
investment. It should be noted that SEBI has amended the Circular vide its circular
dated 4 December 2017,6 which provides that fund managers in case of Medium
Duration Funds (3-4 years Macaulay Duration) and Medium to Long Duration Funds

4 SEBI (Mutual Fund) Regulations 1996, reg 2(s).
5 ‘Average Market Capitalization of Listed Companies during the Six Months Ended 31-Dec-2017’

(AMFI) <www.amfiindia.com/Themes/s/downloads/
Avg.%20Market%20Capitalization%20of%20listed%20companies%20during%20-Jul-
Dec%202017.pdf> accessed 31 May 2018.

6 ‘Categorization and Rationalization of Mutual Fund Schemes’ (SEBI, 4 December 2017)
<www.sebi.gov.in/legal/circulars/dec-2017/categorization-and-rationalization-of-mutual-
fund-schemes_36804.html> accessed 2 June 2018 (“Rationalization”).

http://www.amfiindia.com/Themes/s/downloads/
http://www.sebi.gov.in/legal/circulars/dec-2017/categorization-and-rationalization-of-mutual-
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(4-7 years Macaulay Duration) can reduce the portfolio duration upto 1 year in case of
an anticipated adverse situation with respect to interest rate movements.

For Hybrid Schemes, the Circular prescribes the minimum level of investment in equity
and debt instruments per scheme depending on the type of scheme (equity and debt). It
also includes funds that adopt Multi-Asset Allocation, Arbitrage, and Dynamic-Asset
Allocation investment strategy. Solution Oriented Schemes include the retirement and
children’s fund, and other schemes include Index Funds, ETFs and FoFs.

CHANGE IN FUNDAMENTAL ATTRIBUTES: A GUIDE TO
INVESTORS

As mutual funds recategorise, the potential effects of the recategorisation on investors
are only if the fundamental attributes of the mutual fund changes after recategorisation.
This may occur when one mutual fund merges with one or more mutual funds in order
to be accommodated in one of the categories of the Circular. The Circular maintains
that for the purpose of alignment of the existing schemes with the provisions of the
Circular, change in type of scheme alone, would not be considered as a change in
fundamental attribute. Similarly, a mere change in the name of the mutual fund does
not change the fundamental attributes of the mutual fund.

Regulation 18 (15A) of the SEBI (Mutual Funds) Regulations, 1996, provides that the
trustees of a mutual fund must ensure that there is no change in the fundamental
attributes of the scheme, unless –

1. each unit holder is communicated about the change and the proposed change is
published in a nationally circulated English newspaper and a newspaper in the
regional language, and

2. the unit holder is permitted to exit the scheme at Net Asset Value without an exit
load.

In the Regulation above, the Net Asset Value (hereinafter NAV) is the ratio of the difference
between the assets and liabilities, and the total number of units in a fund.7

The Circular maintains that in case of any merger or change in the fundamental
attributes of the scheme, compliance with Regulation 18(15A) is required. Thus, in case
of a change in a fundamental attribute of a scheme post-recategorisation of a mutual
fund, the unit holder would either have the option of exiting without an exit load
subject to the grant of such permission by the trustee or exit by payment of the exit load.

7 SEBI (Mutual Fund) Regulations 1996, reg 48(1).
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For example, Unit Trust of India (hereinafter UTI) Mutual Fund has provided for an exit
period for its investors without exit load from 28 March 2018 to 2 May 2018, for the
merger of its schemes UTI Monthly Income Scheme, UTI Smart Woman Savings Plan &
UTI - Unit Scheme for Charitable & Religious Trusts & Registered Societies (UTI-CRTS)
into UTI-MIS Advantage Plan.8

If the fundamental attribute of a fund changes post recategorisation, the investor may
have to bear the cost of shifting the fund portfolio into a higher market cap category that
shares the investment objective of its portfolio pre-recategorisation. For example, the
minimum level of investment in the total assets (Corpus) for a Mid-Cap company stocks
is 65% and in Large-Cap company stocks is 80%. If upon recategorisation, a Mid-Cap
company is shifted into the Large-Cap company category, and the fund manager has
65% of the total assets of what is now Large-Cap company stocks, the investor would
have to bear the cost of the minimum level of investment from 65% to 80% of the total
assets of the Large-Cap company.

Furthermore, mutual funds no longer enjoy the freedom of boosting performance of the
fund by investing in a plethora of equity or debt options. For example, a corporate bond
fund is restricted to a minimum level of investment of 80% of the total assets only in
AA+ rated instruments. Alternatively, a credit risk fund is restricted to a minimum
level of investment of 65% of the total assets in below than AA+ rated instruments.9 A
corporate bond fund is not permitted to invest in anything below AA+ rated instruments
merely to boost performance or enlarge the corpus of the fund. This provides certainty
to the investors with respect to the management of their portfolios in a corporate bond
fund ensuring the risk security of an AA+ rating.

Lastly, SEBI has provided for disclosure of past performance of mutual funds post-
merger vide its circular dated 12 April 2018.10 The said circular has provided four
illustrations, namely; (i) If A (Transferor Scheme) and B (Transferee Scheme) having
similar features merge to form a surviving scheme, the Weighted Average Performance
(hereinafter WAP) of both prior schemes needs to be disclosed, (ii) If A and B merge and
if the features of B is retained then only the WAP of B needs to be disclosed, (iii) If A and

8 ‘Categorization and Rationalization of UTI Mutual Fund Schemes and Merger of UTI Mutual
Fund Schemes-Hybrid Schemes’ (UTI Mutual Fund, 23 March 2018) <www.utimf.com/
documents/documents/forms-and-downloads-2/all-addendums-forms-and-downloads-2/
2017-2018-all-addendums-2/54-17-18-categorisation-and-rationalisation-of-hybrid-
schemes20180326-112551.pdf> accessed 5 June 2018.

9 Rationalization (n 6).
10 ‘Performance Disclosure Post-Consolidation/Merger of Schemes’ (SEBI, 12 April 2018)

<www.sebi.gov.in/legal/circulars/apr-2018/performance-disclosure-post-consolidation-
merger-of-schemes_38674.html> accessed 10 June 2018.

http://www.utimf.com/
http://www.sebi.gov.in/legal/circulars/apr-2018/performance-disclosure-post-consolidation-
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B merge and if the features of A is retained then only the WAP of A needs to be disclosed,
and (iv) if A and B merge such that a new scheme C is formed, past performance need
not be disclosed. In case of (iv), adequate disclaimer needs to be given for the information
regarding past performance to be provided.

The impact on recategorisation vitiates past performance in case of (iv) as neither the
features of the transferor scheme nor the transferee scheme is retained. For example,
post-recategorisation, if a Mid-Cap fund merges to become a Large and Mid-Cap fund,
past performance would be relevant as one of the prior scheme’s features are retained.
However, if a Mid-Cap fund merges to form a Large-Cap fund, past performance is
irrelevant.11

Disclosure requirements still apply if either/both of the features of the prior schemes
are retained. However, past performance may be futile in light of a newly created scheme
post-merger.  No doubt, past performance was not a definite yardstick to evaluate the
returns of a scheme, but it was a parameter to consider in selecting schemes.12

In effect, investors are now at the behest of the unpredictable performance of the scheme
without prior consistency shown in the returns of the scheme. Even if information is
procured regarding the WAP’s of the prior schemes, the fundamental attributes of the
newly merged scheme may change to the extent that the WAP’s of the prior schemes are
no reflection on the performance of the newly merged scheme. The absence of past
performance may be a disincentive to investors to invest in newly merged schemes or
may lead to exit options due to uncertainty.

TAX IMPLICATIONS ON THE INVESTOR

Section 10(38) of the Income Tax Act, 1961, (hereinafter the Act) maintains that Long-
term Capital Gains (hereinafter LTCG) arising from transfer of long term capital assets,
being equity shares of a company or a unit of equity oriented fund or a unit of business
trusts, is exempt from income-tax. This section has been omitted and substituted by
Section 112A which provides a 10% long term capital gain tax over 12 months and
above INR 1,00,000 for a domestic company/ Individual/HUF.13 This applies to equity-

11 Kayezad E Adajania, ‘Will Past Returns of Mutual Funds Matter after Schemes are Merged’
(Livemint, 18 April 2018) <https://www.livemint.com/Money/
AiOoDnGopTeoO2CW5vxt1N/Will-past-returns-of-mutual-funds-matter-after-schemes-are-
m.html> accessed 25 June 2018.

12 Sanjiv Bajaj, ‘Mutual Fund Re-Categorization: Checking Past Performance of Schemes will be
Futile now’ (Financial Express, 22 May 2018) <www.financialexpress.com/money/mutual-
fund-re-categorisation-checking-past-performance-of-schemes-will-be-futile-now/1176094/>
accessed 1 July 2018.

13 Income Tax Act 1961, s 112A(2)(i) (ITA 1961).

https://www.livemint.com/Money/
http://www.financialexpress.com/money/mutual-
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oriented schemes and hybrid schemes. Within 12 months, short-term capitals gains tax
is 15%. For non-equity oriented schemes, the long-term capital gains tax is 20% after 36
months for a domestic company/Individual/HUF. Within 36 months, for non-equity
oriented schemes the short-term capital gains is calculated according to the personal
tax rate. However, the Finance Act, 2018 maintains a grandfather clause with respect to
cost of acquisition i.e. the cost of acquiring the units of the mutual funds. The rationale
for the above same was mentioned in the Budget speech of 2018-19:

“The total amount of exempted capital gains from listed shares and units is around INR 3,67,000
crores as per returns filed for AY17-18. Major part of this gain has accrued to corporates and
LLPs. This has also created a bias against manufacturing, leading to more business surpluses
being invested in financial assets. The return on investment in equity is already quite attractive
even without tax exemption. There is therefore a strong case for bringing long-term capital
gains from listed equities in the tax net. However, recognising the fact that vibrant equity
market is essential for economic growth, I propose only a modest change in the present regime.
I propose to tax such long-term capital gains exceeding INR1 lakh at the rate of 10% without
allowing the benefit of any indexation. However, all gains up to 31st January, 2018 will be
grandfathered.”14

The cost is now calculated as the closing price on 31 January 2018. The cost of
acquisitions in respect of long term capital assets acquired by the assesse before the 1
February, 2018 is the higher of – (a) the actual cost of acquisition of such asset; and (b)
the lower of – (I) the fair market value of such asset; and (II) the full value of consideration
received or accruing as a result of the transfer of the capital asset.15

Below are five illustrations of the impact of the grandfathered cost of acquisition and
the LTCG tax:

1. Shares are bought before 1 February 2018 at INR 200 and the closing price of the
units (Fair Market Value, FMV) on 31 January 2018 was INR 300. If the shares are
sold before 1 April 2018, the Capital Gains of INR 100 (300-200) is tax free.

2. Shares are bought before 1 February 2018 at INR 200 and the FMV on 31 January
2018 was INR 300. After 31 March 2018, the full value of consideration received or
accruing as a result of the transfer of the capital asset (Selling Price) is INR 350.
Out of the total capital gains of INR 150 (350-200), INR 100 (300-200) is not taxable.
The remaining of the Capital Gains at INR 50 is Taxable at 10%.

14 Arun Jaitley, ‘Budget 2018-19 Speech of Arun Jaitley, Minister of Finance’ (IndiaBudget, 1
February 2018) <www.indiabudget.gov.in/ub2018-19/bs/bs.pdf> accessed 10 July 2018.

15 ITA 1961, s 55(ac).

http://www.indiabudget.gov.in/ub2018-19/bs/bs.pdf
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3. Shares are bought before 1 February 2018 at INR 200 and the FMV on 31 January
2018 was INR 300. After 31 March 2018, the selling price is lesser than the FMV
but higher than the actual cost of acquisition at INR 250. The lower figure between
the FMV and the selling price shall be taken as the cost of acquisition. In this case,
the cost of acquisition will be the sale value of the share itself. Thus, the Capital
Gains will be nil (250-250). If the FMV was INR 250 and the selling price was INR
300. The Capital Gains Tax will be 10% of INR 50 (300-250).

4. Shares are bought before 1 February 2018 at INR 200 and the selling price after 31
March 2018 was INR 350. The FMV on 31 January 2018 is lesser than the selling
price and the actual cost of acquisition at INR 150. In this case, the figure that is
higher than the actual cost of acquisition shall be taken as the cost of acquisition.
The Capital Gains Tax will be 10% of INR 150 (350-200). Similarly, after 31 March
2018, if the selling price is less than the FMV on 31 January 2018 and the actual
cost of acquisition at INR 100, the Capital Gains Tax will be 10% of INR 100 (300-
200). If both, the FMV and the selling price are below the actual cost of acquisition,
the actual cost of acquisition will be taken as the cost of acquisition. In this case,
the Capital Gains Tax will be 10% of INR 150 (350-200).

5. Shares are bought after 1 February 2018 at INR 200 and the selling price after 31
March 2018 was INR 350. The Capital Gains Tax will be 10% of INR 150 (350-
200).

Further, for Individuals and HUF’s, Dividend Distribution Tax (hereinafter DDT) of
10% (11.648% including Surcharge and Cess) on equity-oriented schemes and DDT of
25% (28.84% including surcharge and Cess)16 on non-equity-oriented schemes are
applicable.17 For Domestic Companies, DDT of 10% (11.648% including Surcharge and
Cess) on equity-oriented schemes and DDT of 30% (34.944% including Surcharge and
Cess)18 on schemes non-equity oriented schemes are applicable.

Thus, the unit holder is now taxed on dividend and growth options. However, the
incentive of reinvesting the returns from an investment in a growth option is still
available over dividend options. The return in both options will diminish by virtue of
the new tax rates, however, by the said reinvesting, the NAV of the mutual fund increases
leading to a greater return from an investment in a Growth option compared to a
dividend option. Investors looking for a steady flow of income may opt for a dividend
option.

16 ITA 1961, s 115O.
17 ITA 1961, ss 115R(2)(i) and 115R(2)(ii).
18 ITA 1961, s 115O.
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However, it should be noted that Securities Transaction Tax (hereinafter STT) rates19

are applicable only on growth options and not dividend options. However, the meager
STT rates on growth options do not raise the cost of investment over the returns from
the said investment.

Further, the Equity oriented schemes and Hybrid Fund Schemes over 1 year are subject
to a 10% LTCG Tax but without indexation. This may incentivize selling of the said
funds in the short-term period and attracting a 15% Capital Gains tax rate if in case the
loss in indexation is greater than the loss accrued to the 10% LTCG. However, debt
oriented schemes attract a higher LTCG tax of 20% but with indexation.

In case of Non-Resident Indians (hereinafter NRI’s), 10% LTCG tax over 12 months
and above INR 1,00,000 from investments in equity-oriented schemes is now
applicable.20 In case of schemes non- equity oriented schemes; LTCG is 20% for listed
securities and 10% for unlisted securities.21 However, a 10% Tax Deducted at Source
(hereinafter TDS)22 is applicable on LTCG from equity-oriented schemes which was
previously exempt. 10% (unlisted securities)23 and 20% (listed securities)24 TDS is
applicable on non-equity-oriented schemes. Within 36 months, 30% TDS is charged on
non-equity oriented schemes if the investor falls in the highest tax bracket. This is
applicable only to NRIs. The DDT for equity oriented schemes is 10% (11.648% including
surcharge and cess) and DDT for schemes non-equity oriented schemes 25 % (28.84%
including surcharge and cess) even for NRIs. STT is also applicable to investment in
equity-oriented funds by NRIs.25

The 10% TDS on LTCG of NRIs may prove a disincentive for investment in mutual
funds as NRIs are given a lesser return at an earlier stage as it is deducted at source as
compared to a resident who is to pay the 10% LTCG at the time of assessment. Further,
the 10% TDS on equity/non-equity oriented schemes is without any indexation benefit.
However, in case of non-equity oriented schemes, indexation benefit is provided for
listed securities. This provides an NRI with an incentive to list the securities in non-
equity oriented schemes. If the units of the fund are held over a considerable period of
time, the 20% TDS may be welcomed if the indexation benefit justifies the 20% tax rate.

19 Finance Act 2004, cl VII.
20 ITA 1961, ss 112A(1)(i) and 111A(2)(i).
21 ITA 1961, ss 112(1)(c)(ii) and 112(1)(c)(iii).
22 ITA 1961, s 112A.
23 ITA 1961, ss 112(1)(c)(iii) and 115 E.
24 Finance Act 2018, s 2(5) and sch 1, pt 2, s 1(b)(D).
25 ITA 1961, ss 115R(2)(ii) and 115R(2)(iii).
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IMPACT ON FUND MANAGERS: A CAUSE FOR CAUTION?

Mutual fund houses are required to analyse each of their existing schemes in light of
the list of categories stated in the Circular and submit their proposals to SEBI after
obtaining due approvals from their Trustees. This has to be completed within 2 months
from the date of the Circular. Subsequent to the observations issued by SEBI on the
proposals, mutual funds would have to carry out the necessary changes in all respects
within a maximum period of 3 months from the date of such observation.

A possible challenge for fund managers is if upon re-categorisation the Asset Under
Management (hereinafter AUM) and NAV of a mutual fund changes. As defined above,
the NAV of a mutual fund is the ratio of the difference between the assets and liabilities
and the total number of units in a fund. Thus, upon merger, the increase in the number
of assets that are merged would increase the NAV. The AUM is the Total Market Value
of Assets that an Investment Company or AMC manages on behalf of its clients.

The impact of re-categorisation on AUM and NAV can inter alia lead to two possible
outcomes; (i) due to mergers, investors may pursue exit options reducing the number of
subscriptions to the units of the fund thereby reducing the NAV and the AUM, and (ii)
it may lead to mergers of mutual funds increasing the assets to the newly formed fund,
thus increasing the NAV and the AUM.

The impact of re-categorisation is indicative of the second outcome. Firstly, the total
number of folios as on April 30 2018 stands at 7.22 crore26 as compared to 5.54 crore27 in
FY 2016-17. As of August 2018, the total number of folios has risen to 7.66 crore.28

Secondly, the rates of change in the average AUM show an incremental trend. The rate
of change of the average AUM in equity schemes excluding Equity Linked Saving
Schemes (hereinafter ELSS) from the quarter end in June 2017 to the quarter end in
September 2017 is 11%, from the quarter end in September 2017 to the quarter end in
December 2017 has risen by 12%, from the quarter end in December 2017 to the quarter
end in March 2018 has risen by 8%, and from the quarter end in March 2018 to the
quarter end in June 2018 has risen by 2%. Similarly, the rate of change in the AUM for
Debt schemes for the aforementioned years is -1.8%, 3%, 10%, and 6%. Further, the

26 ‘Indian Mutual Funds Industry’s Average ‘Assets under Management’ (AUM) stood at INR
23.21 Lakh Crore (INR 23.59 trillion)’ (Association of Mutual Funds in India)
<www.amfiindia.com/indian-mutual> accessed 5 July 2018 (“AUM”).

27 ‘Mutual Fund Folios Jump to record 7 Crore’ (Economic Times, 1 May 2018) <https://
economictimes.indiatimes.com/mf/mf-news/mutual-fund-folios-jump-to-record-7crore/
articleshow/63982221.cms> accessed 15 July 2018.

28 AUM (n 26).
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average AUM for Balanced Schemes for the aforementioned years is 27%, 20%, 13%
and -5%.29

Though the rates of change are incremental, the extent of change falls each quarter,
with the exception of balanced schemes, which show a decreasing average AUM.
However, this may not be a cause for alarm as the corpus of the fund may fall due to
fund de-mergers in the process of re-categorisation.

Lastly, the mergers have not impacted NAV or AUM drastically. For example, Reliance
Focused Large Cap Fund and Reliance Mid and Small Cap Fund merged to become the
Reliance Focused Equity Fund on April 27 2018. The average NAV for the Reliance
Focused Equity Fund (average of the NAV of the Reliance Focused Large Cap Fund and
the Reliance Mid and Small Cap Fund) for April 2018 was INR 49.28. The average NAV
for the Reliance Focused Equity Fund for May 2018 was INR 48.97.30 As of August
2018, average NAV for the Reliance Focused Equity Fund is INR 50.34.31

The Average AUM for March 2018 for the Reliance Focused Large Cap Fund was INR
1,271.91 crore and for the Reliance Mid and Small Cap Fund was INR 3,168.76 crore.
The Average AUM for the Reliance Focused Equity Fund for April 2018 was INR 3,390
Crore.32 As on 14 September 2018, the AUM for the said merged fund stands at INR
4530.50.33 Thus, Asset Management Companies (hereinafter AMC’s) may not face
withdrawal of subscriptions or fall in the total value of the fund as the NAV of the units
and the AUM of the fund changes meagerly post-merger. This, however, differs in case
of each fund. The extent of change in the fundamental attribute of the fund needs to be
taken into consideration in case of each fund.

29 ‘AUM/ AAUM Report for the Quarter Ended 30-Jun-2017’(Association of Mutual Funds in
India) <http://portal.amfiindia.com/spages/QDACVolQ1-2017-2018.pdf> accessed 24
July 2018; ‘AUM/ AAUM Report for the Quarter Ended 30-Sep-2017’ (Association of
Mutual Funds in India) <http://portal.amfiindia.com/spages/QDACVolQ2-2017-
2018.pdf> accessed 24 July 2018; ‘AUM/ AAUM Report for the Quarter Ended 31-Dec-
2017’(Association of Mutual Funds in India) <http://portal.amfiindia.com/spages/
QDACVolQ3-2017-2018.pdf> accessed 24 July 2018; ‘AUM/ AAUM Report for the Quarter
Ended 31-Mar-2018’ (Association of Mutual Funds in India) <http://portal.amfiindia.com/
spages/QDACVolQ4-2017-2018.pdf.> accessed 24 July 2018; ‘AUM/ AAUM Report for the
Quarter Ended 30-June-2018’ <http://portal.amfiindia.com/spages/QDACVolQ1-2018-
2019.pdf.> accessed 24 July 2018.

30 ‘NAV History’ (Reliance Mutual Funds) <www.reliancemutual.com/InvestorServices/Pages/
NAVs.aspx?SPID=10> accessed 1 August 2018.

31 ibid.
32 ibid.
33 ‘Reliance Focused Equity Fund-Growth Factsheet’ (Economic Times, 14 September 2018)

<https://economictimes.indiatimes.com/reliance-focused-equity-fund/mffactsheet/
schemeid-3900.cms> accessed 15 September 2018.

http://portal.amfiindia.com/spages/QDACVolQ1-2017-2018.pdf
http://portal.amfiindia.com/spages/QDACVolQ2-2017-
http://portal.amfiindia.com/spages/
http://portal.amfiindia.com/
http://portal.amfiindia.com/spages/QDACVolQ1-2018-
http://www.reliancemutual.com/InvestorServices/Pages/
https://economictimes.indiatimes.com/reliance-focused-equity-fund/mffactsheet/
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COST-BENEFIT ANALYSIS FOR THE INVESTOR

Firstly, in the short run, the cost of investing in mutual funds for residents may rise on
the following counts with the applicability of; (i) LTCG, (ii) DDT, and (iii) STT. A
further cost may be incurred for acquiring assets post re-categorisation for re-aligning
the investor’s portfolio within the categories of the Circular. Further, loss may accrue to
the investor owing to non-indexation in equity-oriented schemes. However, due to the
grandfathered cost of acquisition, the investor is guaranteed a price over and above the
actual cost of acquisition on sale of the units of the fund.

Secondly, the irrelevance of past performance in newly formed schemes post-merger of
mutual funds may lead to investor reluctance towards mutual funds. However, the
average AUMs suggest an increasing trend in the total value of the fund despite mergers.
This is indicative of the ability of the AMCs and fund houses in maintaining the value
of the fund. Further, the increasing rate of folios indicates that exit options are not being
pursued.

Thirdly, in the long-run, recategorisation provides investment feasibility by limiting
the comparability of options to 36 categories of schemes. While investors may take
recourse to exit options due to change in the fundamental attribute of the mutual fund,
the number of mergers that have taken place due to the Circular remains limited. Most
changes in mutual funds are only with respect to the name and not the fundamental
attribute of the mutual fund.34

Lastly, equity oriented schemes come with tax benefits like ELSS. Under Section 80C of
the Income Tax Act, 1961, the said scheme provided a tax deduction of INR 1,50,000
with a lock-in period of 3 years. After 1 April 2018, even Equity Linked Savings Schemes
are subject to a 10% capital gains tax. Hence, the post-tax returns may work out to be
lower for holding periods of three years or more. However, despite the diminished rate
of return due to taxation, it is the only equity-oriented scheme that provides for the said
deduction.

CONCLUSION: PENDING CLARIFICATIONS

It is still early to make an assertion that the recategorisation is a long term benefit with
a short-term price. Certain clarifications are still to be made. Firstly, in case of past
performance, the circular mandates disclosure only in cases of mergers and not in case

34 Ankit Jain, ‘Name Change, Category Change, and Merger of Mutual Funds: The Complete List’
(Groww, 6 April 2018) <https://groww.in/blog/name-change-category-change-merger-
mutual-funds/> accessed 15 September 2018.

IMPLICATIONS OF SEBI CATEGORISATION AND RATIONALISATION OF MUTUAL FUND SCHEMES
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of a change in a scheme category or type. To illustrate, if a fund house changes the
category of a scheme from an equity scheme to a hybrid Scheme or a Mid-Cap to a
Large-Cap fund, disclosure norms are not required. This is because the Circular
maintains that mere change in the type of scheme is not a fundamental change in the
attribute of the scheme.

Secondly, exceptions are drawn in favour of sectoral and thematic funds where more
than one scheme in the said categories can be provided. However, whether multiple
schemes can be offered in one sector or theme requires clarification.

Lastly, the recategorisation may cause inconveniences but the data is promising. The
greater certainty or clarity in mutual funds provided to investors due to the
recategorisation, the grandfathered cost of acquisition, increased disclosure compliances
on fund houses, and the increasing number of folios, represents fruitful prospects for
the mutual fund industry generally and the investors specifically.
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DRIVERS FOR CAB AGGREGATORS: THE
CURIOUS CASE OF WORKER

MISCLASSIFICATION
–Ashish Kumar*

ABSTRACT

The cab aggregator industry has seen a phenomenal rise throughout the world, particularly in
India, on the sheer count of the convenience it has brought to its customers. Aggregators operate
as an intermediary platform, where they connect registered drivers directly to the cab users. The
Indian legislature has taken steps towards formally recognising such aggregators as distinct
business entities, however, such recognition comes with the ensuing debate regarding the
employment status of drivers working for the aggregator companies. Under this, as the article
discusses, the drivers are classified as independent contractors, although they seek the status of
employees of aggregators. The paper discusses applicable tests adopted by the courts in India to
differentiate between an employee and an independent contractor, in the context of labour laws
in general, the position of aggregators in the contemporary legal system, and the outcome and
impacts of application of such tests and classification. The paper provides a brief overview of the
global outlook on the misclassification battle, and concludes with an alternate solution, which
may be adopted to balance the conflicting interests.

INTRODUCTION

Cab aggregators like Uber, Ola and Lyft have brought in the on-demand taxi revolution
and upended the transportation sector across the globe. They have emerged as fallbacks
to the traditional taxi-service industry, and they operate through a smartphone app,
which enables a customer to connect with a driver registered on their platform, available
for service. Due to the sheer convenience they bring to the users, they have become
universally popular. Uber Inc. has expanded into over 720 cities, spanning across 84
countries within only 8 years of operation, which has led many to hail Uber as the most
successful Silicon Valley startup ever.1 In India, platforms such as Uber and Ola have

*Student, National Law Institute University, Bhopal.
1 Jay Yarow, ‘At $12 Billion, Uber Would Become the Most Valuable Startup in the World’ (Business

Insider, 23 May 2014) <www.businessinsider.com/at-12-billion-uber-would-become-the-
most-valuable-startup-in-theworld-2014-5> accessed 5 September 2018.

http://www.businessinsider.com/at-12-billion-uber-would-become-the-
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nearly 9,50,000 drivers working with them, driving them towards success,2 and the
players continue to expand due to the increasing number of mobile internet users in
India.3

On account of their innovative technology, new pricing structure, global presence and
competitive nature, the meteoric rise of such aggregators has also brought in numerous
regulatory challenges in several jurisdictions which range from identification of business
model4 and recognition of employment status of their drivers5 to user’s privacy and
safety concerns.6 The legislature, as well as other business forms, take time to adapt to
the challenges brought in by such technological disruptions. While Uber and Ola had
hit the Indian market in early 2013, they continued to operate under a regulatory grey
area, as there had been a looming uncertainty concerning their amenability to law.7 The
Motor Vehicles (Amendment) Bill, 20168 (hereinafter the Bill) was lauded by the
transportation industry, as it sought to give statutory recognition to ‘app-based taxi
aggregators’ like Uber and Ola.9 Such companies are unique in their operation as,
being aggregators, they act as mere digital intermediaries or a marketplace where
passengers connect with the drivers for availing transportation services.10 Until now,

2 Shashwati Shankar, ‘Undeterred by high attrition rate, Ola and Uber banking on drivers in their
20s’ (ET Bureau, 1 June 2017) <http://economictimes.indiatimes.com/small-biz/startups/
undettered-by-high-attrition-rate-ola-and-uber-banking-on-drivers-in-their-20s/articleshow/
58935423.cms> accessed 5 September 2018.

3 Morgan Stanley, ‘Shared Mobility on the Road of the Future’ (Forbes, 20 July 2016)
<www.forbes.com/sites/www.morganstanley.com/ideas/car-of-future-is-autonomous-
electric-shared-mobility> accessed 5 September 2017.

4 Asóciacion Profesional Elite Taxi v Uber Systems Spain SL Case C-434/15 (“Uber Spain”).
5 Gabriel Fletcher, ‘To Employ(ee) or Not to Employ(ee): Are Uber Drivers Employees or

Independent Contractors?’ (2016) University of Cincinnati Law Review <https://
uclawreview.org/2016/01/27/to-employee-or-not-to-employee-are-uber-drivers-employees-
or-independent-contractors/> accessed 5 September 2018.

6 Brishen Rogers, ‘The Social Cost of Uber’ (2017) The University of Chicago Law Review Dialogue
85, 92-94.

7 Anil Lulla, ‘App-based Cab Aggregators New Business Entities, Govt to Frame Rules for Them’
(Your Story, 14 April 2017) <https://yourstory.com/2017/04/cab-aggregators-motor-
vehicles-bill/> accessed 5 September 2018.

8 The Motor Vehicles (Amendment) Bill 2016 (“Bill”).
9 ‘Report No. 243, Ministry of Road, Transport and Highways, Government of India, Parliamentary

Standing Committee Report on Transport, Tourism and Culture’ (2017) <http://
www.prsindia.org/uploads/media/Motor%20Vehicles,%202016/
SCR%20Motor%20Vehicles%20Bill,%202016.pdf> accessed 5 September 2018 (“Report”).

10 Bill (n 8).

http://economictimes.indiatimes.com/small-biz/startups/
http://www.forbes.com/sites/www.morganstanley.com/ideas/car-of-future-is-autonomous-
https://
https://yourstory.com/2017/04/cab-aggregators-motor-
http://
http://www.prsindia.org/uploads/media/Motor%20Vehicles,%202016/
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the Motor Vehicles Act, 1988, which is the primary legislation for the regulation of road
transport, did not recognise their model of operation.11 The Bill, as stated, accords the
status of ‘app-based taxi aggregators’ to the operators, ensuring that such operators
would become business entities in themselves.12 This step to streamline and standardise
the cab-aggregator industry in India was long overdue, particularly in light of the
exponential growth of the sector in India. However, now that India is moving towards
statutory recognition of such intermediaries, the next step that follows is deciding
upon the nature of employment of the drivers working for such aggregators.

The policy of hiring workers as independent contractors is a growing trend across
economies, as it allows employers to avoid workplace regulations. This trend is referred
to as ‘gig economy’.13 If workers are classified as independent contractors, they miss
statutory benefits that accrue to employees, they pay expenses out of their pocket, and
are not entitled to statutory safeguards such as minimum wages.14 Cab aggregators
worldwide classify their drivers as independent contractors, and because of such
classification have faced litigation by disgruntled drivers across several jurisdictions.15

Moreover, companies in various other sectors, such as Wash.io Inc., which have adopted
the policy of hiring independent contractors, have faced similar actions.16 The Delhi
High Court is currently seized of a matter, which deals with the employment status of
taxi drivers working for such on-demand app--based taxi aggregators.17 The Court is
set to determine as to whether drivers working for such operators are their employees
or independent contractors. The case is set against the backdrop of a global debate over
the issue of ‘misclassification’. The High Court ruling becomes significant, owing to
the impact it will have on all the parties involved - be it the companies engaged in such
a business, various unions of drivers, or the Central and State Governments, and the
influence it may have on similar legislations or litigations worldwide.

11 Report (n 9).
12 Bill (n 8).
13 Valerio De Stefano, ‘The Rise of the Just-in-time Workforce: On-demand work, Crowdwork and

Labour Protection in the gig-economy’ (ILO, 2016) <http://www.ilo.org/wcmsp5/groups/
public/—ed_protect/—protrav/—travail/documents/publication/wcms_443267.pdf>
accessed 7 September 2018.

14 Ramesh K Vaidyanathan and Probal Bose, ‘India: The Conundrums of a Gig Economy’ (Mondaq,
25 August 2017) <http://mondaq.com/india/x/623528/Contract+of+Employment/
The+Conundrums+Of+A+Gig+Economy> accessed 7 September 2018.

15 Fletcher (n 5).
16 Luqman v Washio Inc BC 592428.
17 Delhi Commercial Driver Union v Union of India (2017) WP(C) 3933.

http://www.ilo.org/wcmsp5/groups/
http://mondaq.com/india/x/623528/Contract+of+Employment/
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THE EMPLOYEE-INDEPENDENT CONTRACTOR CONUNDRUM

The question regarding the distinction between an employee and an independent
contractor has been a moot question before the judiciary for decades. An employee is
defined as ‘one who works for an employer; a person working for salary or wages’.18

There should be a contract of employment, which creates an employer-employee
relationship.19 Moreover, under the Industrial Disputes Act, 1947 (hereinafter the Act),
“any person under express or implied terms of employment, employed in any industry to do
any manual, unskilled, skilled, technical, operational, clerical or supervisory work, for hire or
reward, is a workman.”20 However, the concept of an ‘independent contractor’, in the
absence of a statutory definition, stems from the interpretation of the definition of a
‘workman’ under the Act. An independent contractor is one who undertakes to do a
certain work or produce a given result for another but in the actual execution is not
under the other’s control.21

The problem regarding the borderline between what is clearly an employer-employee
relationship and what is clearly an independent entrepreneurial dealing has given
rise to a plethora of cases.22 The distinction becomes relevant because once a person is
recognised as an employee, there are numerous rights under the Act. It would also pave
way for several social welfare benefits under legislations such as the Workman’s
Compensation Act 1923, the Payment of Wages Act 1936, the Employees’ State Insurance
Act 1948, the Employees’ Provident Funds and Miscellaneous Provisions Act, 1952
etc., which his employer would be bound to oblige with. The Supreme Court has
adjudicated upon this problem in numerous instances, each time under a different
factual scenario. It is largely because of this factor that the Court has refrained from
giving a straitjacket formula for answering the question. On the contrary, the Supreme
Court has, repeatedly, judicially interpreted as to who is an employee or an independent
contractor by laying down certain broad suggestive tests to differentiate between them.

The first test in this regard was laid down by the Supreme Court in Dhrangadhra Chemical
Works Ltd v State of Saurashtra23, where the test of ‘supervision and control’ was held to
be the prima facie test for determining the distinction between an employee and an

18 Bryan A Gamer, Black’s Law Dictionary (4th edn, OUP) 617.
19 Hutchiah v Karnataka State Road Transport Corporation (1983) 1 LLJ 30 (Kar).
20 Industrial Disputes Act 1947, s 2(s).
21 Shivanandan v Punjab National Bank AIR 1955 SC 404.
22 National Labour Relations Board v Hearst Publications 88 L Ed 1170.
23 Dhrangadhra Chemical Works Ltd v State of Saurashtra 1957 AIR SC 264.
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independent contractor. The Court, therein, ruled that while arriving at a conclusion
regarding an individual’s status as an employee or an independent contractor,
consideration should be given to the determination - whether there was due control
and supervision by the employer on the work performed by him. This control and
supervision would extend not only to the matter of work the employee needs to do but
also the manner in which the work needs to be done. Furthermore, lawful authority to
command becomes a material factor in determining such relationship. Consequently,
the degree of such control and supervision becomes the determinative factor while
reaching on a decision to the issue.

However, it was soon realised that since the nature or extent of control varied from
business to business, it became impossible to define the extent of control and supervision
precisely.24 Thus, such a test could not be used as a foolproof measure to determine the
employment status of an individual. The Supreme Court has ruled that the emphasis in
this field has shifted and it no longer rests exclusively or strongly upon the question of
control. Control is obviously an important factor but it is wrong to say that in every case
it is decisive. The Court then went on to adopt the ‘organisational test’,25 in order to
effectively deal with such a dispute. Under this test, the key issue considered was
whether the individual concerned was integrated into the business’ organisation or
was independent of it. For this purpose, the nature of work performed by such an
individual is to be evaluated, and if such work were primarily a part of the business,
such an individual would be an employee. However, if such work were merely an
accessory function, the individual would be an independent contractor.26

CURRENT POSITION OF AGGREGATORS IN INDIA

While determining the nature of the relationship between the parties, it is imperative to
note that activities of cab aggregators fall within the ambit of road transport, which is
regulated under the Motor Vehicles Act, 1988. While the said statute outlines the law in
this regard, its implementation is the prerogative of states, each of which have enforced
state-specific rules that supplement it and articulate the manner in which the legislation
is enforced.27 Until 2015, such aggregators had to register themselves as either agents or
canvassers, as the Motor Vehicles Act did not provide for a separate class of aggregators.
However, in 2015, the Central Government recognised aggregators as a distinct entity

24 VP Gopala Rao v Public Prosecutor 1970 AIR SC 66.
25 Silver Jubilee Tailoring House v Chief Inspector of Shops and Establishment (1974) 3 SCC 498.
26 Stevenson Jordan and Harrison Ltd v Macdonald and Evens (1952) 1 TLR 101.
27 Motor Vehicles Act 1988, s 93.
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and issued draft guidelines for licensing of such aggregators.28 Based on these
guidelines, several State Governments have proceeded to issue regulations for the
conduct of such intermediaries. However, none of the guidelines have addressed the
issue regarding the employment status of drivers working for such intermediaries.

The Central Government’s guidelines state that only licensed taxi operators can employ
drivers,29 but is silent about the relationship between drivers and aggregators. Even the
guidelines of various State Governments fail to define the employment status of such
drivers explicitly. However, the Karnataka30 and Delhi31 guidelines stipulate that
working hours of drivers should be in accordance with Motor Transport Workers Act,
1961. It is crucial to observe that the benefits under this Act extend only to a motor
transport worker, who is ‘employed’ by a motor transport undertaking.32 Courts have
already settled their position, that for an individual to be employed, there should be a
contract of employment which creates a master-servant relationship.33 Consequently,
for the purposes of working hours within the guidelines, such drivers are considered
as employees.

APPLICATION OF THE TESTS OF EMPLOYMENT

The extent of control and supervision that the aggregators can exercise upon drivers
has been enunciated in the Central Guideline for Licensing of aggregators. This broadly
extends to aggregators setting up driver-training programs,34 ensuring adherence to
prescribed vehicle standards,35 establishing a code of conduct for work and monitoring
conformity to the same,36 conducting due diligence prior to driver registration,37 and

28 ‘Ministry of Road, Transport and Highways, Government of India, Advisory for licensing,
Compliance and liability of On-demand Information Technology based Transportation
Aggregator [Taxis (4+1)] operating within the jurisdiction of India’ (2015) <http://
morth.nic.in/showfile.asp?lid=1822&key=aggregator&n=1> accessed 7 September 2018
(“Advisory”).

29 Yarow (n 1).
30 The Karnataka on-demand Transportation Technology Aggregators Rules 2016, r 10 (1)(i).
31 ‘Transport Department, Government of NCT of Delhi, City Taxi Scheme-2015’ (2015) <http://

delhi.gov.in/wps/wcm/connect/f9c68480499d268a87b99f018ef168b1/
Taxi.compressed.pdf?MOD=AJPERES&lmod=-370276847> accessed 7 September 2018.

32 Motor Transport Workers Act 1961, s 2(h).
33 Hutchiah (n 19).
34 Advisory (n 28) para 2.2.
35 Shankar (n 2) para 3.
36 Uber Spain (n 4) para 7.
37 Morgan Stanley (n 3) para 5.

http://
http://


19

framing grounds regarding the suspension of drivers from work.38 The guidelines cover
control, instruction, as well as managerial tasks of aggregators at all stages of operation.
Obligations of the aggregators and drivers as per the guidelines are found in the Master-
Servant Agreement entered between them. An analysis of such an agreement between
Ola Cabs and its drivers reveal that the drivers are designated as ‘partners’ who are
free to decide their working hours and other conditions on the basis of the contract and
are not considered as ‘employees’ of Ola. Moreover, Ola exercises secondary control
over the drivers by means of a rating system, wherein the customers rate their drivers
and on that basis, the drivers may be rewarded or punished. Further, the agreement has
an exhaustive list of don’ts, and prescribed penalties for such violations, ranging from
a meagre fine to suspension and termination. The analysis also shows that Ola appoints
the drivers; Ola fixes the prices and determines the share of drivers earnings. Under the
agreement, there is no guarantee of a certain fixed salary, as a driver’s earnings are
dependent solely on the amount of work he does.39

If the courts in India consider the adherence to such guidelines, as well as to the terms
under the driver agreement as an act of exercise of substantial control and supervision,
they could go on to rule that the drivers for aggregators are their employees. This would
be the more socially welcome ruling, as it would lead to an extension of employee rights
to such drivers. However, what really needs to be considered is the nature of work
performed by the drivers, and the conditions governing the same. To that effect, the
striking factor is the element of freedom prevalent in this area of work. The sheer degree
of independence that the drivers enjoy in choosing whom to work for and when to
work outweighs any form of secondary control, which the aggregators may have while
the drivers are working for them. The drivers are allowed to register with other
competitors and there is no minimum number of hours they have to work.40 If such
independence is accounted for, the court would be heavily inclined to rule that the
drivers are independent contractors. Moreover, the application of the organisational
test in the present context would be flawed because the test has ordinarily been applied
in instances where a multitude of work is performed by an entity, where certain activities
are held to be integral whereas certain functions are considered accessory to it. In the
present dispute, aggregators’ platform being an intermediary, has the only task of
connecting drivers and customers. In such an instance, where only one work is carried
out, application of the organisational test would lead to a distorted conclusion.

38 Uber Spain (n 4) para 7.
39 Alok Kumar, ‘Analysis: Ola’s Contract with Drivers Shows They’ve Got a Raw Deal’ (Factor

Daily, 21 March 2017) <https://factordaily.com/ola-contract-driver-analysis/> accessed 5
September 2018.

40 Advisory (n 28) 4.
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GLOBAL DEBATE OVER THE ISSUE

As stated earlier, the cab aggregator business has seen an exponential growth within a
very short span of time. Currently, Uber is the industry leader in this sector as its
presence scalps several countries, whereas there are several domestic companies, such
as Ola Cabs, Lyft, DidiKuadi and GrabTaxi, which give the multinational aggregators
a run for their money. Since the modus operandi of all these companies are similar, they
have faced similar regulatory challenges in several jurisdictions. The dispute regarding
the employment status of drivers of such aggregators is one crucial question which has
emerged before several courts.41 It is pertinent to note that the tests of employment used
by Indian courts are not unique to Indian jurisprudence. The ‘control and supervision
test’ as well as the ‘organisation test’, referred earlier, have been heavily relied upon by
the courts in the UK,42 the USA43 and other jurisdictions as well.44

The Labour Court of California, for instance, in the case of Barbara Ann Berwick v UBER
Technologies Inc,45 adopted the ‘control and supervision test’ when the dispute at hand
arose before it. The Court considered several facts including that Uber conducts
preliminary due diligence before recruiting drivers, sets the default route to be taken,
sets the fare, imposes conditions on drivers regarding the type of vehicle they can use,
instructs and controls the drivers in the performance of their work, and uses a driver-
rating system to effectively monitor driver performance and to manage/discipline the
drivers. These factors indicated that while the drivers were working for Uber, the level
of control Uber had on them was akin to the extent of control in an employer-employee
relationship. Moreover, the Court observed that the drivers were not acting totally
independently and autonomously, as a self-employed contractor would. On account of
such scrutiny, the court held the drivers to be workers of Uber. Similarly, in Aslam v
Uber,46 the Employment Tribunal of London, in addition to applying the control and
supervision test in a similar manner as applied in the aforementioned case, also adopted
the organisation test and stated that when the nature of work is providing transport
services, drivers are at the heart of such work, and consequently, the moment the drivers
engage themselves to work for such taxi aggregators, they become their employees.

41 Fletcher (n 5).
42 Aslam v Uber Case No 2202550/2015.
43 Barbara Ann Berwick v Uber Technologies Inc EK 11-46739.
44 Bruno Federowski, ‘Brazil Appeals Court Rules Uber driver not Entitled to Benefits’ Reuters (Sao

Paulo, 24 May 2017) <http://ca.reuters.com/article/businessNews/idCAKBN18J38G-
OCABS> accessed 7 September 2018.

45 Barbara (n 43).
46 Aslam (n 42).

http://ca.reuters.com/article/businessNews/idCAKBN18J38G-
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However, this position of law is not uniform across all jurisdictions, as various instances
of diverging opinions regarding the issue has been observed. For instance, the District
Court of Appeal of Florida, in the case of Darrin E McGillis v Department of Economic
Opportunity and Rasier LLC,47 held that drivers for cab aggregators have the autonomy
to decide whether, when, where, with whom, and how to provide rides using such app
platforms. The Court, therein, noted that freedom to this extent is not compatible with
the control and supervision to which a traditional employee is subject, and accordingly
ruled that drivers for aggregators like Uber are independent contractors. Similarly, a
Brazilian Appellate Court ruled that the drivers have the ability to log off at will, offer
their accounts to other drivers and split fares, which was enough evidence to exhibit
that they should not be considered as employees of Uber. 48 Moreover, a Los Angeles
Superior Court had confirmed an arbitral award, which held that Uber lacked the
requisite control over the particular driver, or any comparable driver, to be considered
an employer since it does not guarantee rides, require minimum activity time, prevent
drivers from driving for competitors, or direct driver routes.49

OUTCOMES UNDER THE EXTANT SYSTEM

If the drivers are considered as employees of Uber, they will qualify as workmen under
the Act. Thereafter, the drivers will be entitled to all the rights available to workmen
under the Act. The most significant right would be a right to notice of change,50 which
is to be given 21 days prior to the change being introduced. Such a right to notice
becomes significant because the aggregators have been constantly changing service
conditions relating to wages, hours of work, withdrawal of concession and privilege,
introduction of new rules of discipline and alteration of existing rules without giving
any statutory notice and without adhering to the 21 days’ mandatory time period as
prescribed under the Act. Because of such unilateral conduct, the aggregators have
attracted widespread criticism and protest from the drivers.51 Recognition as employees
would ensure that the mandatory notice period is followed and the drivers have adequate
time to respond to such changes. Moreover, the employers would be liable to provide
the entitlements for minimum wages, healthcare and social security benefits of the
drivers, due to each employee.52

47 Darrin E McGillis v Department of Economic Opportunity 3D15-2758.
48 Federowski (n 44).
49 Uber Technologies Inc v Eisenberg BS166561.
50 Industrial Disputes Act 1947, s 9(A).
51 Yuvraj Malik, ‘Ola, Uber Taxi Drivers Protest Suspension of Incentives’ (Livemint, 10 February

2017) <www.livemint.com/Companies/HHHxtSuMoUGBUtKD0B2KII/Ola-Uber-taxi-
drivers-protest-suspension-of-incentives.html> accessed 7 August 2018.

52 Vaidyanathan (n 14).
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However, such an obligation upon the aggregators would be largely inconsistent with
the business model adopted by them. Aggregators like Uber are praying for no alteration
in their operational status quo, as they lower their costs by classifying drivers as
independent contractors instead of full-time employees.53 This allows them to escape
the liability to arrange for employee benefits. If the drivers are held to be employees,
Uber and Ola would have to arrange for benefits of nearly 9,50,000 drivers engaged on
their platform. However, it is pertinent to note that if the drivers are held to be
independent contractors, it is beneficial for them as well. The drivers will continue to
have complete autonomy with regards to choosing when and whom to work for. They
can log in and logout as per their convenience, and have the liberty to work for a rival
platform also. In contrast to being a traditional full-time employee, they will continue
being their own boss. Additionally, by virtue of being such independent contractors,
drivers can engage themselves in other work, if required, or give time to their family or
education, which a rigid employee schedule would not allow.

THE WAY FORWARD

At this juncture, the Delhi High Court, according to lex lata, may either declare the
drivers as employees or label them as independent contractors. In the event the drivers
are considered as employees, there could be long-lasting and irrevocable impacts, the
foremost of which is the impact of such a ruling on the cab aggregator market. Currently,
app-based cab aggregators have adopted the marketplace model of e-commerce,54 under
which an entity can receive 100% FDI without any government approval.55 Under this
model, an e-commerce entity has to provide a platform where it acts as a facilitator
between buyers and sellers.56 Aggregators adhere to the same, as their app exists as an
intermediary platform, where independent drivers provide their services to potential
customers. By adopting such a model, the aggregators receive foreign investment without
any hindrances under the FDI Policy. However, if the drivers were recognised as
employees of aggregators, in effect it would result in cab aggregators selling
transportation services directly to customers via the drivers, who are their employees.

53 Henry Ross, ‘Ridesharing’s House of Card: O’Connor v Uber Technologies Inc and The Viability of
Uber’s Labor Model in Washington’ (2015) 90 WLR 1431, 1438-43.

54 ‘India formalises 100% FDI in e-commerce marketplace with riders’ (VC Circle, 30 March 2016)
<https://vccircle.com/india-formally-allows-fdi-e-commerce-marketplace-stumps-clause/>
accessed 5 November 2018.

55 Government of India, ‘Press Note No 3’ (Department of Industrial Policy and Promotion, 2016)
<http://dipp.nic.in/sites/default/files/pn3_2016_0.pdf> accessed 5 September 2018 (Press
Note).

56 Shankar (n 2) para 2.1(iv).
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Hence, aggregators would no longer remain an intermediary platform; rather they
would become a company that directly sells cab transportation services to its customers.
Therefore, their business model would tantamount to a model wherein a business
entity would electronically sell its services to consumers directly, which is the B2C
model of e-commerce.57 However, under this form of e-commerce, no FDI is allowed.58

Thus, if such a ruling were made, the cab aggregator industry will take a significant hit
in its nascent stage as only domestic companies would be allowed to operate in this
sector and the major global players would be wiped out from the market. On the contrary,
if the drivers are held to be independent contractors, they would continue to lose out on
all statutory rights and safeguards available to employees, and there would be no
improvement in their working conditions.

Hence, it would not be an overstatement to say that this dispute has brought to surface
several problems of law, foremost of which remains that a 21st century problem is being
solved by 20th century rules. While the tests devised by the Supreme Court aid in
distinguishing between an employee and an independent contractor, such a distinction
is increasingly getting blurred, particularly in cases such as that of the drivers, where
there is a substantial overlap of elements of independent contractors and employees.
The drivers should have the same freedom as an independent contractor usually enjoys,
but in the exercise of such freedom, they should not miss the benefits that accrue to the
employees. Hence, such a scenario prompts the need for an alternative solution, which
protects the interest of both the drivers and the aggregators. This can be achieved by
striking a middle ground between the two classifications and adopting a hybrid model
of classification for the drivers. Under such an exception, the drivers would be entitled
to a basic minimum pay and they can have additional earnings based on their
performance. The aggregators would also be bound to reimburse other operational
costs incurred by the drivers. The drivers would be free to work for other rival platforms,
but aggregator will not be required to arrange for their healthcare or social security
benefits. Such an arrangement would serve as the most effective compromise between
the conflicting interests of drivers and aggregators. An exception like this assumes
more significance as aggregators and other similar on-demand platforms are on the
rise, and if India comes forward with an alternate solution to the current status quo, it
would ensure that the interests of all the parties remain protected in the long run.

57 Government of India, ‘Discussion Paper on E-commerce in India’ (Department of Industrial Policy
and Promotion, 2014) <http://dipp.nic.in/sites/default/files/
Discussion_paper_ecommerce_07012014%20%20%2013.pdf> accessed 27 August 2018.

58 Press Note (n 55).
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CONCLUSION

India’s vast market size makes it a favourable destination for companies to conduct its
business. Market research reveals that the number of rides taken only on Ola and Uber
increased by four folds from 2015 to 2016, with nearly 500 million completed rides in
the period.59 Furthermore, the companies are trying to expand their presence in the
transportation sector by venturing into other low budget options such as autos and e-
rickshaws as well as operating shuttle services. They are also engaging in ancillary
services such as delivery of food products by their driver partners. These steps ensure
that the demand for their services are increasing, and the sector is growing at a pace
faster than ever. The present dispute comes at a time when the on-demand economy
across all sectors is growing rapidly, particularly with younger workers, and the
individuals who work in this area are largely those who want greater flexibility, those
who want to supplement their wages from a full-time job and those who are in transition
between jobs. Moreover, the dispute is a mere cog in the larger arrangement, which has
brought to light the outdated status of Indian labour laws. On such an account, the
misclassification dispute should not only be looked at from a legal and economic
standpoint, but also as an issue, which affects the social status of lakhs of drivers
involved. Therefore, while it is a difficult proposition to incorporate an exception into
a law, this exception is the best way to deal with the changes brought upon by such
technological disruptions, and India should be the first to bring such a change.

59 Sayan Chakraborty, ‘Ola, Uber See Rides Rise Fourfold in 2016’ (Livemint, 17 February 2017)
<http://livemint.com/Companies/bjNzZDHCO25e0OZhj3okIJ/Ola-Uber-see-rides-rise-
fourfold-in-2016-report.html> accessed 5 August 2018.
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THE UNATTAINABLE BAR: A LACK OF
GENDER DIVERSITY IN THE INDIAN

JUDICIARY
- Kairavi Raju*

ABSTRACT

Since its establishment, the Supreme Court of India has had only eight sitting women judges. A
diverse bench is an essential characteristic of a fair and impartial judiciary. It provides minority
sections of the society a voice and enhances the courts’ representative quotient and democratic
legitimacy. The percentage of women judges in the lower and higher judiciary at present is
nothing less than deplorable. This article highlights the operation of gender bias in the judicial
system. It includes influencing bench compositions, evaluating potential women judges on
arbitrary criteria, applying higher standards when assessing women judges in addition to
constantly challenging their professional competency.

Furthermore, an attempt has been made to understand the reasons for such gender based bias.
These include inflexible workplace environments, occupational capacity and limitations drawn
on the basis of gender, failure on part of women to be able to freely ‘perform’ gender, the nature
of law as a profession and insecurity on the part of men due to fear of major overhauling of legal
system due to women’s disparate decision making style. This article also examines the affirmative
actions taken by numerous states in the country and reviews them in light of constitutional
mandates and international conventions. Finally, the article examines women’s response to
such organizational and professional barriers.

INTRODUCTION

The recognition of feminist principles in the United Kingdom can be traced back to the
First World War; Britain experienced a shortage of work force in factories back home,
hence, a large number of women were recruited while men were enlisted as troops to
fight on the front.1 However, inclusion of women in the legal profession was never
given due thought and was, in fact, discouraged. In Bebb v The Law Society, three judges
of the Court of Appeal in England, imposed an absolute and positive prohibition against

*Student, Symbiosis Law School, Pune.
1 Saurabh Kumar Mishra, ‘Women in India Courts of Law: A Study of Women Legal Professionals

in the District Court of Lucknow, Uttar Pradesh, India’ (2015) <https://
journals.openedition.orgeces/1976> accessed 5 September 2018.
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women practicing the profession of law;2 they were debarred from becoming solicitors.
The Representation of People’s Act, 1918 and the Sex Disqualification (Removal) Act,
1919 changed the social order for women in terms of legal employment; women could
now serve as magistrates or jurors and freely enter the legal profession.

In 1879, the Legal Practitioners Act was passed in India. A conjunctive reading of
‘person’ under the said Act and General Clauses Act was interpreted in a manner that
would include women to the Bar. However, the 1916 Calcutta High Court decision of In
Re, Regina Guha3 and the 1921 Patna High Court Decision of In Re, Sudhanshubala Hazra
prohibited women law graduates from practicing law in Indian courts.4 In order to
allow a Special Leave Petition in Sudhanshubala’s case, the Patna High Court required
depositing a high sum as security for costs. An application was addressed to Sir William
Duke stating, “The question relates to granting permission to lady lawyers to practise in
courts. If there is any country where lady practitioners are necessary, it is India...where purdah
system is stringent and purdah ladies are often parties to the suits.”5

Cornelia Sorabji, hailed as India’s first woman advocate faced multiple impediments
before being accorded the right to represent purdah nashin women in court. On returning
to India in 1892, after taking the Bachelor of Civil Laws exam at Oxford, it was not until
1921 that the Allahabad High Court granted her permission to practice law.6 Dr. Hari
Singh Gaur, a member of the legislative assembly at the time, vouched for an amendment
to the Legal Practitioners Act to remove the sex bar. Consequently, the Legal Practitioners
(Women) Act, 1923 was passed on 21 March 1923.7 What followed was a plethora of
applications for registration of women legal professionals at the Allahabad High Court.
At the time, the token appearance of women practitioners in courts evoked a sense of
curiosity and surprise.

2 Bebb v The Law Society [1914] 1 Ch 286.
3 Re Regina Guha ILR 44 Cal 290.
4 Re Sudhanshubala Hazra ILR 1 Pat 104.
5 Ramo Devi Gupta, ‘Advent of Women in the Profession of Law’ (Allahabad High Court) <http://

allahabadhighcourt.in/event/AdventOfWomenInTheProfessionMrsRDGupta.pdf> accessed
8 September 2018.

6 Suparna Gooptu, Cornelia Sorabjee: India’s Pioneering Woman Lawyer (OUP 2006) 145.
7 Justice Sunil Ambwani, ‘Ethics and Legal Profession’ (Judicial Training & Research Institute) <http:/

/ijtr.nic.in/webjournal/2.htm> accessed 9 September 2018.
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JUDICIAL REPRESENTATION OF WOMEN IN THE SUPREME
COURT

A diverse bench is an essential characteristic of a fair and impartial judiciary. It provides
minority sections of the society a voice and enhances the courts’ representative quotient
and democratic legitimacy. The International Commission of Jurists and the OECD
have also underscored the role of gender balance in preserving courts’ legitimacy as
representatives of the society they serve.8 Furthermore, bench diversity helps in
understanding the social implications of rulings.9

Of the 229 judges appointed over a period of sixty-eight years to the Supreme Court of
India, only eight have been women.10 The lack of gender diversity seems to have been
ingrained in appointments since the Court’s very inception. The collegium did not
deem it necessary to appoint a women judge until 1989. It took thirty-nine years to
appoint the first woman judge in the Court. Justice Fathima Beevi was the first woman
to be appointed to the Supreme Court.11 What made her appointment more lucrative
was that she would fulfill the requirement of a woman judge and a Muslim judge. This
proved to be a win-win situation for the court as it improved the token representation of
women in the apex court and catered to religious sentiments of a minority group
simultaneously. On retiring in 1992, she was appointed as the Governor of Tamil
Nadu. Justice Sujata V Manohar, appointed in 1994,12 was part of the bench in the
landmark case of Vishakha v State of Rajasthan.13

Justice Ruma Pal, known to be one of the finest women judges in the Supreme Court
thus far, missed the bus to becoming the first woman Chief Justice of India owing to a
lack of timely communication. On the Supreme Court’s Golden Jubilee year, three judges

8 International Commission of Jurists, ‘Women and the Judiciary- Geneva Forum Series no 1’ (ICJ,
2013) <https://icj.org/wp-content/uploads/2014/10/Universal-Women-and-Judiciary-
Gva-For-1-Publications-Conference-Report-2014-ENG.pdf> accessed 8 September 2018.

9 ‘Report on the Implementation of the OECD Gender Recommendations’ (OECD, 2017) <http://
oecd.org/mcm/documents/C-MIN-2017-7-EN.pdf> accessed 12 September 2018.

10 Harish V Nair, ‘According to Experts, Number of Women Judges in Higher Judiciary Paltry’ India
Today (New Delhi, 30 May 2018) <https://indiatoday.in/mail-today/story/experts-say-
women-judges-still-underrepresented-in-higher-judiciary-1245370-2018-05-30> accessed 15
September 2018.

11 Namita Bhandare, ‘67 years of Supreme Court, 6 women judges’ (Livemint, 2 September 2017)
<https://livemint.com/Leisure/Ak3TNcLWpQuoFaD3gJUnmM/67-years-of-Supreme-
Court-6-women-judges.html> accessed 15 September 2018.

12 Bhandare (n 11).
13 Vishakha v State of Rajasthan (1997) 6 SCC 241.
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including Justice YK Sabharwal, Justice Doraiswamy Raju and Justice Ruma Pal were
to be appointed. The swearing-in ceremony was fixed on 29th January 2000. Justice
Ruma Pal and Justice YK Sabharwal would have shared the same level of seniority on
the retirement of Hon’ble CJI AS Anand. In case two judges shared seniority, the judge’s
name higher up in alphabetical order would be considered senior. On applying this
rule, Justice Ruma Pal would stand to be the senior most. However, the swearing-in
ceremony was advanced by a day at the last moment, in order to coincide with the
Golden Jubilee celebrations of the Supreme Court. Unfortunately, Justice Ruma Pal did
not receive communication regarding the same and even though both judges flew to
Delhi on the same day, by virtue of arriving a few hours earlier, Justice YK Sabharwal
was deemed to be the senior most judge and was sworn in accordingly.14

Justice Gyan Sudha Misra, the Chief Justice of the Jharkhand High Court completed a
successful four-year stint at the Supreme Court from 2010 to 2014. She presided over
the Aruna Shanbaug case.15 Justice Ranjana Prakash Desai was a Supreme Court Judge
from 2011 to 2014, and shared the bench that upheld the death sentence of terrorist
Ajmal Kasab.16 Justice Banumathi (2014-present) presided over the Nirbhaya case.17 In a
separate judgment penned by her, the case definitely came within the ‘rarest of the rare’
cases and warranted for a death sentence.18 Justice Indu Malhotra was appointed as
the 7th woman Supreme Court judge in April 2018. She is the first woman lawyer to be
directly appointed from the Bar as a judge in the apex court.19 The latest woman judge
to be appointed is Justice Indira Banerjee. She assumed office on 7th August 2018.20

Of all eight women judges appointed, three belong to families with a legal background.
Justice Ranjana Desai is the daughter of criminal lawyer S.G. Samant Desai. Justice
Sujata Manohar is the granddaughter of the second Chief Justice of the Gujarat High
Court (Kantilal Thakoredas Desai). Justice Indu Malhotra is the daughter of the Supreme

14 Alok, ‘How India Missed Getting its First Woman Chief Justice’ (Critical Twenties, 26 November
2010) <http://criticaltwenties.in/lawthejudiciary/how-india-missed-getting-its-first-
woman-chief-justice-india> accessed 11 September 2018.

15 Aruna Ramchandra Shanbaug v Union of India AIR 2011 SC 1920.
16 Mohd Ajmal Amir Kasab v State of Maharashtra (2012) 9 SCC 1.
17 Mukesh v State (NCT of Delhi) (2018) 8 SCC 149.
18 ibid.
19 Apoorva Mandhani, ‘Indu Malhotra Sworn in as SC Judge, SC Gets 7th Woman Judge’ (LiveLaw,

27 April 2018) <https://livelaw.in/breaking-indu-malhotra-sworn-sc-judge-sc-gets-7th-
woman-judge-history-first-bar/> accessed 3 September 2018.

20 Apoorva Mandhani, ‘Justices Indira Banerjee, Vineet Saran and KM Joseph Sworn in as SC
Judges; No Change in Order of Seniority’ (LiveLaw, 7 August 2018) <https://livelaw.in/
justices-indira-banerjee-vineet-saran-and-km-joseph-sworn-in-as-sc-judges/> accessed 2
September 2018.
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Court Senior Advocate Om Prakash Malhotra. A parallel question that arises is, do
women judges belonging to legal families have a higher chance of being elevated?
According to a 2016 report of the National Lawyers’ Campaign for Judicial
Transparency and Reforms (hereinafter NLC), of twenty eight sitting judges of the
Supreme Court, nine happen to be close relatives of former legal luminaries (1/3rd of the
total number of sitting judges).21 However, this question is beyond the scope of this
article. Nevertheless, it is an important observation.

JUDICIAL REPRESENTATION OF WOMEN IN HIGH COURTS
AND LOWER JUDICIARY

The number of women judges appointed in High Courts of the country is woeful.
Overall, not more than 10% of the judges are women in the twenty-four High Courts of
the country.22 The Sikkim High Court has the highest percentage of women judges
(33%), followed by the Delhi High Court (27%) and Madras High Court (18%). Rajasthan
has the least percentage of women judges (6%).23 The number of women judges who are
appointed can be linked to the number of women appearing for judicial exams. This, in
turn, would depend on the number of women law graduates. The number of female law
graduates would further depend on the number of women who choose law as part of
tertiary education. Levels of women pursuing tertiary education would be dependent
on the number of girls that complete primary and secondary level education.
Furthermore, there is a moderate correlation of 0.44 between a state’s sex ratio and the
representation of women in the lower judiciary. In order to draw a parallel, it is important
to note that Rajasthan has one of the lowest sex ratios as of 2013-2015 (861 females/
1000 males).24 However, this correlation is only moderate and there exist exceptions.
Although Kerala has the best sex ratio amongst all states, only 33% of women are part
of its lower judiciary. States such as Punjab, Sikkim, Meghalaya and Tamil Nadu, on
the other hand, have a lower sex ratio than Kerala but have a higher representation of
women judges in lower courts.25

21 National Lawyers’ Campaign for Judicial Transparency and Reforms v The Supreme Courts Advocates-on-
Record Association WP (C) No 13 of 2015.

22 Arijeet Ghosh and others, ‘Tilting the Scale: Gender Imbalance in the Lower Judiciary’ (Vidhi Legal
Policy, 12 February 2018) <https://vidhilegalpolicy.in/reports/report-on-gender-imbalance-
in-the-lower-judiciary> accessed 6 September 2018.

23 ‘Chapter 5: Participation in Decision Making’ (Ministry of Statistics and Programme Implementation,
2017) <http://mospi.nic.in/sites/default/files/reports_and_publication/
statistical_publication/social_statistics/WM17Chapter5.pdf> accessed 15 September 2018.

24 ‘Sex Ratio (Females/1000 Males)’ (NITI Aayog) <http://niti.gov.in/content/sex-ratio-females-
1000-males> accessed 14 September 2018.

25 Ghosh (n 22).
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Statistics on lower judiciary are no different. 71.4% of the judges in the lower judiciary
are men. Meghalaya (73.80%) and Goa (65.9%) have the highest percentage of women
judges in the lower judiciary while Bihar (11.52%) and Jharkhand (13.98%) have the
lowest percentages. In terms of the office held, there exists a near-uniform trend of
proportion of women judges decreasing as one moves up the judicial hierarchy from a
Civil Judge (Junior Division) to a District Judge.26

THE CONCEPT OF GENDER BIAS AND HOW IT OPERATES IN
THE JUDICIARY

In order to understand the concept of gender bias, the US Supreme Court judgment of
Price Waterhouse v Hopkins is informative.27 Ann Hopkins, a senior manager at an
accounting firm, was denied partnership in a mixed motive case (where multiple reasons
occur for denying partnership, only some of which depend on gender). She generated
newer business for the firm than any of the 85 male co-applicants. Among 32 references
sought, 13 gave positive reviews, while 8 rejected her. Despite majority number of
positive reviews, she was denied partnership. Even though her management style was
considered unfavourable, the firm was held liable because undue reliance was placed
on the negative comments. Among the 8 comments, many statements reflected
unconscious sexual stereotypes by male evaluators; such as, her chances of becoming
partner would improve had she worn makeup or put on some jewellery.

Most men fail to perceive gender bias and deflect discrimination complaints as an
overly sensitive reaction to their well-intentioned acts. Bias or discriminatory practices
emerge on a daily basis and depend on decision-making and workplace culture,
interactions and relationships.28

Gender bias in the judiciary, often arises during case allotment. A woman judge may be
excluded from a bench that is to hear a ‘landmark’ case. Individually, such behaviour
may appear gender neutral because when considered in isolation, men are subject to
these practices as well. However, cumulatively, they produce a pattern of gender bias.29

An opportunity structure is a set of parameters that determine credentials needed to

26 ibid.
27 Price Waterhouse v Hopkins 490 US 228 (1989).
28 PY Martin, JR Reynolds and S Keith, ‘Gender Bias and Feministic Consciousness Among Judges

and Attorneys: A Standpoint Theory Analysis’ (2002) 27(3) Journal of Women and Culture in
Society 665.

29 Reichman and Sterling, ‘Recasting the Brass Ring: Deconstructing and Reconstructing Workplace
Opportunities for Women Lawyers’ (2002) 2 Capital University Law Review 923.
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achieve a highly coveted position such as a judge, dean etc.30 Women face a ‘glass
ceiling’ and are limited from reaching the highest echelons in the judicial hierarchy. As
observed,31 the proportion of women that move up the judicial ladder from a Civil Judge
(Junior Division) to a District Judge is miniscule.

Women, who demonstrate exceptional qualities, thus making it difficult to deny elevation,
make the cut for judgeship.32 In order to be appointed, women must show extraordinary
work commitment, as opposed to their male equivalents. Appointment processes
involving subjective criteria like interviews leave more room for potential bias and
discrimination than those based on objective examinations. Former Supreme Court
Judge Gyan Sudha Misra has spoken about higher standards being applied to women
judges over male judges for elevation.33

Insufficient reasons as those cited in the Price Waterhouse Cooper case, become relevant
parameters when inducting women into the judiciary. Former Delhi High Court Chief
Justice AP Shah has described how a woman lawyer he had recommended for the
judgeship was rejected on the grounds of being ‘rude,’ though he believes similar
behaviour exhibited by a male lawyer would not have been judged as harshly. More
overt forms of gender bias include the uncalled necessity of father figures. Women
aligned to chambers of an influential advocate, or related to a judge or senior lawyer,
are more likely to be elevated to judgeship than women without access to these networks.
These women have little chance of being able to do so on their own merit.34

Furthermore, professional competency is constantly challenged in case of women judges.
Even after appointment to the highest posts, they continue to be subjected to harsher
forms of assessment. A retired woman Supreme Court judge once stated that her
judgments were accepted only when upheld by a larger bench, and another said that a
fellow male judge would constantly question her understanding of an issue.35 Women
judges are shown less deference than their male counterparts. As opposed to women,
address forms are usually correct (“your honour”) when referring to a male judge.
Justice Leila Seth, the first woman to be appointed as the Chief Justice of a High Court,
expressed the same. In an interview she said, “When I asked a question and my brother

30 Rosabeth Moss Kanter, Men and Women of the Corporation (5th edn, New York: Basic 1977) 216.
31 Ghosh (n 22).
32 Susan Martin and Nancy Jurik, Doing Justice, Doing Gender: Women in Legal and Criminal Justice

Occupations (2nd edn, SAGE Publications Inc 2007) 154.
33 Nair (n 10).
34 Nair (n 10).
35 Ghosh (n 22).
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judge pointed out to them that they should say ‘My Lady’, they thought the easiest way out was
to say, ‘My Lord’ and look at the male judge as if the question had emanated from him! Very
rarely was I addressed correctly.”36

WHY GENDER BIAS IS PREVALENT IN THE JUDICIARY

Full time working women experience a double workday as they perform paid work for
eight or more hours each day, and unpaid household and child care labour ‘after
work’. Inflexible workplace structures make it difficult to mesh work and family life.
Since the profession demands an open-ended commitment of time and energy, women
tend to face a ‘time crunch’. They are forced to make life choices not required of their
male colleagues.

Joan Williams observes that women lawyers place success that draws from work and
motherhood on the same pedestal. Meeting expectations of the ‘ideal worker’, however,
prevents women in law from meeting their children’s daily needs with care and affection.
This leaves them with three options: avoid having children, spend very little time with
them or work part time thus minimizing career opportunities.37 In general, the legal
system asserts gender privilege instead of providing women with the freedom to choose
between home and work.

Women are assumed to have feminine personalities and are perceived as not ‘tough’
enough to handle criminal law matters and courtroom stress (handling criminals,
murderers). This places a condition on women- accept low visibility, less challenging
cases and practice areas of law, or complain and risk the position one has attained by
investing sweat and blood.38 Moreover, ‘tough’ women face disapproval from both
men and women colleagues for adopting a masculine model of behaviour, while women
who decide to conform to the feminine behaviour are viewed as weak and unfit for the
profession. Since the prototype of a lawyer is a man, characteristics associated with
masculine dominance are used to explain a man’s success. On the other hand, a
woman’s success is attributed to luck, chance or the inappropriate use of their sexuality.
These gender-based opinions affect appointments as well.39

36 Press Trust of India, ‘When Leila Seth Became a Victim of Gender Bias!’ Business Standard (New
Delhi, 23 April 2015) <www.business-standard.com/article/pti-stories/when-leila-seth-
became-a-victim-of-gender-bias-115042300439_1.html> accessed 20 September 2018.

37 Joan C Williams, ‘Sameness Feminism and the Work/Family Conflict’ (1990) 35 NYL Sch Law
Review 347.

38 Martin (n 32).
39 ibid.

http://www.business-standard.com/article/pti-stories/when-leila-seth-
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Even while making small talk with colleagues, women face multiple dilemmas. A friendly
woman judge may be suspected of ‘coming on’, whereas one who is too serious is
rejected as unfriendly. Women constantly need to negotiate their personality and find
a style that is acceptable to all. Thus, a woman is never free to assert her own sense and
understanding of personal gender or identity. Justice Leila recalled in an interview, “I
think it was hard for the male judges, particularly those who came from feudal backgrounds and
were not used to the idea of a woman being the decision maker. At full court meetings, I made a
conscious effort to be gentle but firm.”40

The legal profession is a clear example of a gendered occupational culture that creates
barriers for women. Professional opportunities depend on informal social networking,
private clubs, bar associations and even the golf course. Total commitment and round
the clock availability is expected from a lawyer and/or judge. Originally, such
expectations stemmed from an era where the prototypic lawyer had a wife taking care
of his home and family. With respect to both work time and leisure time, professional
men have an advantage over women because they can expand hours spontaneously,
flexibly, and informally. As a result, they successfully meet organizational criteria of
putting work first.

Women lawyers and judges now share the professional sphere with men; however, for
many of them, work-related expectations generate difficult choices on a daily basis.
These uncertainties pose a dilemma for women. When women do not choose or are
unable to perform in accordance with the required open ended availability, especially
women with families, their commitment is questioned. Alternatively, men with families
are prima facie assumed to be committed owing to financial necessity and are in fact
rewarded with higher salaries.41 Several prominent women lawyers, including the
likes of  Indira Jaising and Meenakshi Arora, have spoken about discrimination that
women litigators encounter and an entrenched ‘old boys club’ mentality that makes it
harder for women to lobby for judicial posts.42 These informal forums accord power
and status. Justice Leila Seth recalled how she was denied the membership of Delhi
Gymkhana Club because she was a ‘woman judge’.43 Law, when perceived as a

40 Leila Seth, On Balance (Viking Penguin 2003) 325.
41 Martin (n 32).
42 Soni Mishra, ‘I Was Sexually Harassed in the Corridors of the Supreme Court’ (The Week, 13

November 2016) <https://theweek.in/theweek/cover/interview-indira-jaising-senior-
lawyer.html> accessed 13 September 2018.

43 Rana Siddiqui Zana, ‘Capital Chronicles: Delhi now loves money and chamak-dhamak’ The
Hindu (New Delhi, 3 November 2014) <www.thehindu.com/news/cities/Delhi/delhi-now-
loves-money-and-chamak-dhamak-says-justice-leila-seth/article10994169.ece> accessed 15
September 2018.
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masculine profession, strengthens men’s resistance to include women in the circle.
Non-participation of women in these organizations renders them ‘misfits’ for the
profession. It further affirms a sense that women are not skilled and lack ‘commitment’
to the practice of law.

Insecurity on part of men becomes a major cause of encumbrance to women in the
judiciary. The opposition is associated not only with men’s fears that women will
compete with them for appointments and promotions, but also, with concerns that
women may alter the nature and organization of the whole legal system itself. Some
scholars have debated the ability of women to change the dynamics of the legal system.
Feminist legal scholar Carrie Menkel Meadow argues that women’s experiences and
values differ from those of men and their presence in sufficient numbers could transform
the organization and practice of law. Men focus on abstract concepts of rules and
rights, an abstract ethic of justice. Women are concerned with relationships and
responsibilities, an ethic of care. Women may tend to emphasize on ‘feminine values’
that include less litigation, more mediation, greater empathy and more reformation
orders.44 A counter argument that could be raised to this line of thinking would include
Justice Banumathi’s strict interpretation of the law in the Nirbhaya gang rape case.
Cultural feminists argue that the feminine concept of ‘ethic of care’ could help transform
public life for the benefit of all. Displacing masculine with feminine culture would
reduce violence, workplace hierarchy and increase consensual decision making and
concern for clients.

PROTECTING GENDER DIVERSITY: A CONSTITUTIONAL
MANDATE?

Addressing gender diversity achieves equality of opportunity for women in the legal
profession sought under Article 16 of the Indian Constitution. An appointment process
that is merit-based, fair, and non-discriminatory highlights and enforces the
constitutional mandate. India is a signatory to Convention on Elimination of
Discrimination against Women (hereinafter CEDAW), 1979. The convention seeks to
create equality between men and women by ensuring women’s equal access, and equal
opportunities in political and public life. Article 11 of the Convention urges state parties
to take all appropriate measures to eliminate discrimination against women in the field
of employment. In particular, Article 11(b) describes the right to same employment
opportunities, including the application of the same criteria for selection in matters of

44 Carrie Menkel-Meadow, ‘The Comparative Sociology of Women Lawyers: The “Feminization” of
the Legal Profession’ (1986) 24(4) Osgood Hall Law Journal 897.
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employment. Additionally, right to promotion, equal treatment in respect of work of
equal value and equal treatment in the evaluation of the quality of work are factors for
which protective legislation, if required, must be implemented.45

The word discrimination under Article 15(1) of the Constitution connotes an element of
unfavourable bias. This Article comes into picture when the legislature has
discriminated only on one of these grounds and no other factor could possibly have
been present. Article 15(3) is an exception to Articles 15(1) [and 15(2)]. Article 15(3)
allows a departure from Article 15(1) in order to provide socio-economic parity to
women.46 In Government of Andhra Pradesh v PB Vijay Kumar, the Supreme Court upheld
the validity of quota for the appointment of women in government services.47 It described
that an important limb of gender equality is creating job opportunities for women.
Making special provisions for women in respect of employment or posts by the state is
an integral part of Article 15(3). Furthermore, Article 15(3) is not whittled by Article 16
in any manner.

Though there is no reservation for women in the higher judiciary, a number of states
have provided quotas for women in the lower judiciary. States like Andhra Pradesh,
Assam, Bihar, Chhattisgarh, Jharkhand, Karnataka, Odisha, Rajasthan, Tamil Nadu,
Telangana and Uttarakhand provide for reservation, which ranges between 30%-35%
of the total seats, for which recruitment is done through direct appointment.48 Of the
total number of 15,959 judges in the country, 11,397 are male.49 In its 96th report on
Demand for Grants (2018-2019) of the Ministry of Law and Justice, the Standing
Committee on Personnel, Public Grievances and Law and Justice headed by Mr.
Bhupender Yadav reiterated that strength of women judges should be increased to 50%
of the total strength.

A parallel question that arises then is, whether such wide sweeping quotas are required?
Considering the pitiable state of affairs, such affirmative action would only foster equal
opportunity of judgeship in each cadre of the judiciary. It would give women a head
start and an incentive (even if meagre) to join the judiciary.

45 Convention on the Elimination of all forms of Discrimination Against Women 1979.
46 MP Jain, Indian Constitutional Law (LexisNexis 1962) 937.
47 Government of Andhra Pradesh v PB Vijay Kumar AIR 1995 SC 1648.
48 Ghosh (n 22).
49 Apoorva Mandhani, ‘Increase Strength of Women Judges to 50%, Suggests Parliamentary Panel’

(LiveLaw, 14 March 2018) <https://livelaw.in/breakingincrease-strength-women-judges-50-
suggests-parliamentary-panel/> accessed 3 September 2018.
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WOMEN’S RESPONSE TO GENDER BIAS IN THE LEGAL
PROFESSION

According to contemporary scholars, femininity and masculinity are neither settled
beforehand nor fixed for life. They are accomplished in everyday social interactions.
The expression ‘doing gender’ refers to the embodied and situated accomplishment of
gender difference. Individuals are not allowed to ‘do gender’ in just any manner they
desire. The construction of social identities is ‘structured’, i.e., individuals know they
will be socially accountable for their actions. Over the decades, women in the legal
profession have adopted various coping strategies for dealing with various forms of
gender bias. Very often, they try to develop an ideal identity that is tailor made specifically
for the profession. This additionally helps them seek mentors and ward off sexual
harassers.50 Other strategies include settling in for specialties that are deemed
appropriate for women such as Family law and Environmental law.

Separate women’s bar associations have been established as well. These forums help
women participate in professional life by serving as groups and centres for mutual
support, giving leadership opportunities and providing visibility. In 2015, the Supreme
Court Women’s Bar Association filed a writ petition requesting the apex court to increase
the number of appointments of women judges. Article 14 and 15(3) were relied upon. It
was submitted by the association that an increase in representation would advance the
cause of justice in cases of domestic violence, female foeticide, women trafficking,
matrimonial disputes and women’s right to property.51

ENHANCING THE REPRESENTATION OF WOMEN JUDGES IN
LANDMARK CASES

Having acknowledged the dearth of women judges in the judiciary, it is crucial to
review the number of women judges that have constituted the benches hearing landmark
cases. For example, in Shayara Bano v Union of India, the bench constituted of Justice
Kurian Joseph, Justice UU Lalit, Justice RF Nariman, Chief Justice Khehar, and Justice
Abdul Nazeer.52 Even though the judgment affected women the most, Justice Banumathi

50 Kathleen Hull, ‘Assimilation, Choice or Constraint? Testing Theories of Gender Differences in the
Careers of Lawyers’ (2000) 79(1) Social Forces 229.

51 Live Law News Network, ‘After Complaint of Gender Bias, SC Promises More Women Judges in
Apex Court, High Courts’ (LiveLaw, 10 November 2015) <https://livelaw.in/after-
complaint-of-gender-bias-sc-promises-more-women-judges-in-apex-court-high-courts/>
accessed 12 September 2018.

52 Shayara Bano v Union of India (2017) 9 SCC 1.

https://livelaw.in/after-
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was not part of the bench. Nevertheless, the bench that consisted of the judges from all
faiths did compensate for the loss of a women judge. Similarly, in Goolrokh Gupta v
Burjor Pardiwala, the bench did not include Justice Banumathi. The case was concerned
with merging a wife’s religious identity with that of her husband.53

In October 2017, a three-judge bench comprising of Chief Justice Dipak Misra, Justice
Banumathi and Justice Ashok Bhushan referred the matter pertaining to the entry of
women in Sabrimala Temple to the Constitution Bench. The revised Constitution Bench
formed on 7th July 2018 included the newly appointed Justice Indu Malhotra. Justice
Malhotra was expected to add a new perspective to the issues pertaining to gender
equality,54 however, she ruled against the entry of women in the temple. The celebrated
case of Navtej Singh Johar v Union of India, saw Justice Indu Malhotra being part of the
Constitutional Bench that decriminalized Section 377 of the Indian Penal Code.55 These
reassuring steps affirm the apex court’s conscious effort in transforming its outlook
towards appointment and inclusion of more women judges in the court.

53 Goolrokh Gupta v Burjor Pardiwala (2013) 2 RCR (C) 91.
54 Express News Service, ‘Sabarimala Case: Supreme Court Appoints Woman Judge’ The New

Indian Express (New Delhi, 7 July 2018) <http://newindianexpress.com/states/kerala/2018/
jul/07/sabarimala-case-supreme-court-appoints-woman-judge-1839469.html> accessed 15
September 2018.

55 Navtej Singh Johar v Union of India WP (Crl) No 76/2016.

THE UNATTAINABLE BAR: A LACK OF GENDER DIVERSITY IN THE INDIAN JUDICIARY

http://newindianexpress.com/states/kerala/2018/


RMLNLU  LAW  REVIEW

38

FORBIDDEN FROM THE OUTSIDE WORLD: A
CASE OF SOLITARY CONFINEMENT IN INDIA

- Nimisha Priyadarshi*

ABSTRACT

Solitary confinement, as a form of punishment, was first introduced as a method of reformation
in the 18th century in the United States at Philadelphia. In India, it was embodied in the form of
cellular cells that were constructed in 1896 in the Andaman and Nicobar Islands. These prisons
experienced the worst form of torture that can ever be inflicted upon human beings in modern
times. Later, with the efforts of Mahatma Gandhi, the British closed down these prisons. However,
solitary confinement reflecting the colonial mind-set, still haunts the Indian jails even today.
Gradually, in harmony with the ‘modern thinking’ and international standards of human
rights, the 42nd Law Commission recommended abolishing solitary confinement. Despite such
recommendation, it is still awarded to the convicts. It is the most degrading form of punishment
since the convicts are kept in highly deplorable living conditions that not only violate the
international standards of human rights and the fundamental rights under Article 21 of the
Indian Constitution but also negatively impacts the psychology and physiology of the isolated
convicts. The entire exercise of isolating the convicts from the society has a lasting effect on
them, which nullifies any scope of repentance and reformation. The article analyses the provision
of solitary confinement in India in respect of the international conventions and the constitutional
scheme of India. It further, attempts to highlight the deplorable living conditions inside the
solitary cells that pose a negative impact on the psychology and physiology of the prisoner. The
article, towards the end, equips the readers with recommendations of the various commission
reports and eventually, rests with a conclusion that solitary confinement is a blot on humanity
and hence, it should be abolished.

*Student, Rajiv Gandhi National University of Law, Punjab.
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FORBIDDEN FROM THE OUTSIDE WORLD: A CASE OF SOLITARY CONFINEMENT IN INDIA

INTRODUCTION

“When the door is locked against the prisoner, we do not think about what is behind it. . .

Were we to enter the hidden world of punishment, we should be startled by what we see.”

-Justice Anthony Kennedy1

The prison is a place on which the hope of the entire society rests upon; for it performs
the dual purpose of reforming a deviant member of the society and of delivering justice
to the victims. The prison administration of a country rests upon several variables that
pertain to the socio-economic structure of a country and other practical considerations.2
However, the element of humanity has always been considered by almost all the prison
systems of the world.

In recent times, the human rights jurisprudence has evolved even in the context of
prison reforms. Human rights are universal principles that are applicable to everybody,
regardless of the person being a citizen or a foreigner to a country. Human rights of the
prisoner underline the basic principle that no prisoner shall be treated with torturous
and cruel, inhuman or degrading treatment. Solitary confinement, prima facie, violates
such rights.

This article attempts to analyse the provision of solitary confinement in India in respect
of the international conventions and the constitutional scheme of India. It further,
attempts to highlight the deplorable living conditions inside the solitary cells that pose
a negative impact on the psychology and physiology of the prisoner. Towards the end,
the article, equips the readers with the recommendations of the various commission
reports and eventually, it rests with a conclusion that solitary confinement is a blot on
humanity and hence, it should be abolished.

HISTORICAL BACKGROUND OF SOLITARY CONFINEMENT

Solitary confinement is not defined under any law of the land. However,
philosophically, the Black’s Law Dictionary, 8th Edition, has defined it as “separate
confinement that gives a prisoner extremely limited access to other people.”

1 Justice Anthony M Kennedy, ‘Speech’ (American Bar Association Annual Meeting, 9 August 2003)
<https://americanbar.org/content/dam/aba/publishing/abanews/
1267822008_20_1_1_7_upload_file.authcheckdam.pdf> accessed 8 August 2018.

2 Jaytilak Guha Roy, Prisons and Society: A Study of the Indian Jail Systems (1st edn, Gian Publishing
House 1989).

https://americanbar.org/content/dam/aba/publishing/abanews/
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The system of solitary confinement started in the 18th Century in the United States at the
Eastern State Penitentiary in Philadelphia. It was based on the ideology that a prisoner
would be saved from public humiliation and while living in isolation with the Bible, he
would repent for his actions; and gradually, reform.

In India, during the British rule, solitary confinement was embodied in the concept of
cellular prisons constructed in 1896 in Andaman and Nicobar Island that were known
with the notorious name of ‘Kala Paani’. It was constructed for the dual purposes of
breaking the spirit of the political prisoners and for accommodating the large number
of them who flooded the limited jails on the mainland. The imprisonment in these
cellular prisons was the most severe form of punishment with several inmates
committing suicide and dying due to unhealthy conditions. Later, with the efforts of
Mahatma Gandhi and Rabindranath Tagore, it was closed down in 1937-38. However,
the provision of solitary confinement is still prevalent under the Indian laws.

The solitary confinement is believed to serve three-fold purposes:

1. To act as a deterrence for the gravest of offences,

2. To ensure the inescapability of the dreaded criminals, in the interest of the national
security of the country, and;

3. To prevent the illegal killing of high-profile prisoners.

SOLITARY CONFINEMENT UNDER THE INDIAN LAWS

Solitary Confinement is a punishment awarded under Section 73 and 74 of the Indian
Penal Code, 1860 (hereinafter the IPC):

SECTION 73 OF THE IPC

“Solitary confinement—Whenever any person is convicted of an offence for which under this
Code the Court has power to sentence him to rigorous imprisonment, the Court may, by its
sentence, order that the offender shall be kept in solitary confinement for any portion or portions
of the imprisonment to which he is sentenced, not exceeding three months in the whole, according
to the following scale, that is to say— a time not exceeding one month if the term of imprisonment
shall not exceed six months; a time not exceeding two months if the term of imprisonment shall
exceed six months and 1[shall not exceed one] year; a time not exceeding three months if the term
of imprisonment shall exceed one year.”

SECTION 74 OF THE IPC

“Limit of solitary confinement.—In executing a sentence of solitary confinement, such confinement
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shall in no case exceed fourteen days at a time, with intervals between the periods of solitary
confinement of not less duration than such periods; and when the imprisonment awarded shall
exceed three months, the solitary confinement shall not exceed seven days in any one month of
the whole imprisonment awarded, with intervals between the periods of solitary confinement of
not less duration than such periods.”

Further, Section 29 of the Prisons’ Act, 1894 deals with the conditions that need to be
fulfilled while keeping a prisoner in solitary confinement.

SECTION 29 OF THE PRISONS’ ACT

“Solitary confinement.—No cell shall be used for solitary confinement unless it is furnished
with the means of enabling the prisoner to communicate at any time with an officer of the prison,
and every prisoner so confined in a cell for more than twenty-four hours, whether as a punishment
or otherwise, shall be visited at least once a day by the Medical Officer or Medical Subordinate.”

The Prisons’ Act is the first legislation that regulates the prison conditions. However,
Dr. Amarendra Mohanty observed the following:

“This Act was largely based on deterrent principles reflected mainly the British policy on the
subject. The legislators took little pains to look into the other side of the problem. They were
concerned more with the prison working than with treatment of the prisoners. This Prisons Act
remained unchanged for last one hundred years except very minor change.”3

DEPLORABLE LIVING CONDITIONS INSIDE THE SOLITARY
CELLS

The Lawyers Collective Society in Bombay was permitted by the court’s order to visit
the prison cells and to give the account of the living conditions. They recorded:

“The lock-up is a bare room with no piece of furniture at all… It is almost always a very poorly
ventilated room… There is never a fan in the cell. The lock-up is also poorly lit, usually by just
one bulb for the whole room, which is never switched off. There is normally no commode — just
a pot in a corner which is cleaned out occasionally. The water supply is unpredictable and
intermittent at best. The stench is unbearable and flies abound.”4

The living conditions inside the general prison cells are so deplorable that it compels

3 NK Chankraborty, Administration of Criminal Justice; The Correctional Services, vol 2 (Deep and Deep
Publications 1997) 35.

4 Anand Grover, ‘Policing Lock-up Conditions’ 7 The Lawyers, Bombay (September 1987).
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one to imagine how worse the condition of solitary cells would be. In an RTI filed to
seek the information about the condition inside the solitary cells, it was revealed that
metal and an unbreakable glass sheath covered the cells. The bulb inside the cells
remains switched on throughout the day so that the prisoner inside the cell does not
know whether it is a day or a night. The cell is devoid of any window and the supply of
air is extremely limited. Further, there is a small trapdoor, which allows the prison
guards to pass food to the prisoner.5 These conditions transgress the United Nations
Standard Minimum Rules for Treatment of Prisoners (SMR), Rules 14(a) and 43 (1)(c):6

RULE 14(A)

“The windows shall be large enough to enable the prisoners to read or work by natural light and
shall be so constructed that they can allow the entrance of fresh air whether or not there is
artificial ventilation.”

RULE 43(1)(C)

“Placement of a prisoner in a dark or constantly lit cell.”

Further, the National Human Rights Commission (hereinafter NHRC) while probing
into the case of torture of 8 SIMI men, attested that these prisoners were kept in solitary
confinement which inflicted upon them mental torture.7 The report by NHRC, further,
revealed that the men were kept in a cell measuring 5*8 sq. feet with no fans, from where
they were allowed to leave for only 10-15 minutes in a day. Moreover, they had to give
‘khairiyat’, a form of indication in every one or two hours, meaning that they are present
inside their cells; thus, depriving them of their necessary sleep.8 The conditions violate
Rule 13 of the UN Standard Minimum Rules that stipulates:

5 ‘The Dreaded Cell of Jundal, Solitary Confinement’ The Frontline (8 January 2016)
<www.frontline.in/cover-story/the-dreaded-cell-of-jundal/article8017729.ece.> accessed 6
August 2018.

6 UN General Assembly, United Nations Standard Minimum Rules for the Treatment of Prisoners
(the Nelson Mandela Rules GA Res 70/175 (January 8, 2016).

7 Shruti Tomar, ‘SIMI Operatives in Bhopal Jail being Physically and Mentally Tortured’ The
Hindustan Times (Bhopal, 31 March 2018) <www.hindustantimes.com/bhopal/nhrc-finds-
signs-of-mental-and-physical-torture-of-alleged-simi-operatives-in-bhopal-central-
jaildirector-general-jail-dubs-report-as-one-sided-and-bereft-of-truth/story-
NWJeQFp055dxX688TTDm7K.html> accessed 10 August 2018.

8 Milind Ghatwai, ‘NHRC Report Out, Backs Torture Claims of SIMI Men in Bhopal’ The Indian
Express (Bhopal, 1 April 2018) <https://indianexpress.com/article/india/after-jailbreak-
encounter-simi-activists-tortured-in-mp-jail-national-human-rights-commission-5118709/>
accessed 10 July 2018.

http://www.frontline.in/cover-story/the-dreaded-cell-of-jundal/article8017729.ece.
http://www.hindustantimes.com/bhopal/nhrc-finds-
https://indianexpress.com/article/india/after-jailbreak-
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RULE 13

“All accommodation provided for the use of prisoners and in particular all sleeping
accommodation shall meet all requirements of health, due regard being paid to climatic conditions
and particularly to cubic content of air, minimum floor space, lighting, heating and ventilation.”

The living condition inside the solitary cells is so deplorable that it directly casts a blot
on the person’s dignity and integrity.

TAKING INTO ACCOUNT THE HEALTH ASPECT OF THE
PRISONER

The solitary confinement is a transgression to the natural instinct of man. Since
primordial times, man has an inclination towards gregariousness. This basic instinct
of man is given a deadly blow by the solitary cells. Very prolong solitude gives rise to
insanity. The mental and physical condition of the prisoners deteriorates to the point
that it equivalents itself with slow death.

PSYCHOLOGICAL ASPECT

A report of the Halle prison, Germany in 1854 observed that “prolonged absolute isolation
has a very injurious effect on the body and mind and seems to predispose to hallucinations” and
should, therefore, be immediately terminated.9 The report termed it as ‘Prison Psychosis’
among isolated prisoners.

Benjamin & Lux stated that “evidence overwhelmingly [indicates] that solitary confinement
alone, even in the absence of physical brutality or unhygienic conditions, can produce emotional
damage, a decline in mental functioning and even the most extreme forms of psychopathology
such as depersonalisation, hallucinations and delusions”.10

Harvard psychologist, Stuart Grassian, who has been studying the impact of solitary
confinement for two decades, recorded an account of a prisoner who was isolated as:
“the cell walls start wavering... everything in the cell starts moving; you feel that you are losing

9 P Nitsche, F M Barnes and K Williams, The History of the Prison Psychoses (first published 1913,
Wentworth Press 2016) 13.

10 TB Benjamin and K Lux, ‘Solitary Confinement as Psychological Punishment’ (1977) 13
California Western Law Review 265.
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your vision”.11

The summary of the negative impact on the psychology of the prisoner can be listed as12

Anxiety Cognitive 
Disturbances 

Perceptual 
Distortions 

Depression Anger Paranoia and 
Psychosis 

Persistent low 
level of stress 

Short Attention 
span 

Hypersensitivity Hopelessness Poor impulse 
control 

Paranoid ideas – 
often 

persecutory 
Irritability or 
anxiousness 

Poor 
concentrate-on 

Distortions of 
sensation (e.g., walls 

closing in) 

Social 
withdrawal 

Unprovoked 
anger 

Psychotic 
episodes or 

states 
Fear of 

impending 
death 

Poor memory Depersonalisation Emotional 
flatness 

Irritability and 
hostility 

Psychotic 
depression 

Panic attacks Confused 
thought 
process 

- Major 
depression 

Hallucination Schizophrenia 

 
PHYSIOLOGICAL ASPECT

Grassian and Friedman13 have studied the impact of solitary confinement on the
physiology of the prisoners. They list the physiological deterioration of the prisoners
as follows:

1. Heart palpitations (awareness of strong and/or rapid heartbeat while at rest)

2. Diaphoresis (sudden excessive sweating)

3. Insomnia

4. Back and other joint pains

5. Deterioration of eyesight

6. Poor appetite, weight loss and sometimes diarrhoea

7. Lethargy, weakness

8. Tremulousness (shaking)

11 S Grassian, ‘Psychopathological Effects of Solitary Confinement’ (1983) 140(11) American
Journal of Psychiatry 1450.

12 Sharon Shalev, A Sourcebook on Solitary Confinement (Greater London Group 2008).
13 S Grassian and N Friedman, ‘Effects of Sensory Deprivation in Psychiatric Seclusion and Solitary

Confinement’ (1986) 8 International Journal of Law and Psychiatry 49.
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9. Feeling cold

10. Aggravation of pre-existing medical problems.

PERMANENT EFFECT OF SOLITARY CONFINEMENT

Solitary confinement poses a threat to the mental and physical state of the prisoner not
only till the time he remains in the cell but until his death.

“Although many of the acute symptoms suffered by inmates are likely to subside upon termination
of solitary confinement many [prisoners], including some who did not become overtly
psychiatrically ill during their confinement in solitary, will likely suffer permanent harm.”14

SOLITARY CONFINEMENT IS CONTRARY TO THE
INTERNATIONAL STANDARDS OF HUMAN RIGHTS

UNIVERSAL DECLARATION OF HUMAN RIGHTS (1948)15

ARTICLE 1

 “No one should be subjected to torture or cruel, inhuman or degrading treatment or punishment.”

ARTICLE 3

“Everyone has the right to life, liberty and security of person.”

ARTICLE 5

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (1966)16

The covenant was introduced in 1966 and comes under the aegis of UN Human Rights
Committee (HRC).

14 S Grassian, ‘Psychiatric Effects of Solitary Confinement’ (2006) 22 Washington Journal of Law
and Policy 325.

15 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III)).
16 International Covenant on Civil and Political Rights (adopted 16 December 1966), GA Res 2200 A

(XXI), 999 UNTS 171.
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ARTICLE 7

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment
... “

The Human Rights Committee has interpreted Article 7 to mean17:

“The aim of the provisions of Article 7 is to protect both the dignity and the physical and mental
integrity of the individual...The text allows no limitation; even in time of public emergency...no
justification or extenuating circumstances may be invoked to excuse a violation of Article 7 for
any reason.”

The terms cruel, inhuman or degrading treatment or punishment, “should be interpreted
so as to extend the widest possible protection against abuses, whether physical or mental, including
the holding of a detained or imprisoned person in conditions which deprive him, temporarily or
permanently, of the use of any of his natural senses, such as sight or hearing, or of his awareness
of place and the passing of time.”18 Solitary Confinement amounts to inhuman treatment.19

ARTICLE 10

“All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person…the penitentiary system shall comprise treatment of
prisoners the essential aim of which shall be their reformation and social rehabilitation”.

Solitary Confinement deprives the prisoner of its basic rights by barring him from any
social contact and human interaction and hence, runs contrary to the principle stipulated
in this Article.

Further, Human Rights Committee stipulated that20:

Article 10(1) imposes on state parties a positive obligation ... thus, not only may persons

17 UN Human Rights Committee, ‘CCPR General Comment No 20: Article 7 (Prohibition of Torture,
or Other Cruel, Inhuman or Degrading Treatment or Punishment’, HRI/GEN/1/Rev 9 (vol I),
para 2.

18 UN General Assembly, ‘Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment’ A/RES/43/173 <http://un.org/documents/ga/res/43/
a43r173.htm> accessed 27 August 2018.

19 H Reyes, ‘The Worst Scars are in the Mind: Psychological Torture’ (2007) 89(867) International
Review of Red Cross 591.

20 UN Human Rights Committee, ‘CCPR General Comment No. 21: Article 10 (Humane Treatment
of Persons Deprived of Their Liberty)’ HRI/GEN/1/Rev 9 (vol I), para 3.

http://un.org/documents/ga/res/43/
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deprived of their liberty not be subjected to treatment that is contrary to Article 7...but
neither may they be subjected to any hardship or constraint other than that resulting
from the deprivation of liberty; respect for the dignity of such persons must be guaranteed
under the same conditions as that of free persons.

The Human Rights Committee in Polay Campos v Peru21 found that publicly displaying
the prisoner and solitary confining him for 23 hours a day with only 10 minutes of
sunlight is a violation of Article 7 and 10 of the ICCPR.

UN CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT (1984)22

The Convention was adopted by the UN General Assembly in 1984 and came into force
in 1987.

For the purpose of this Convention, the term “torture” means any act by which severe
pain or suffering whether physical or mental, is intentionally inflicted on a person for
such purposes as obtaining from him or a third person information or confession,
punishing him for an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person....

Solitary confinement inflicts upon the prisoner mental suffering by depriving him of
any human interaction and the basic human rights.

UN SPECIAL RAPPORTEUR ON TORTURE23

The UN Special Rapporteur on Torture advocated the abolishment of solitary
confinement by the international communities on a whole. The UN Special Rapporteur
cautions “the use of solitary confinement increases the risk that acts of torture and other cruel,
inhuman or degrading treatment or punishment will go undetected.”

In Ensslin Baader and Rapse v Germany,24 it was recognised by the European Court that
“complete sensory isolation coupled with complete social isolation can no doubt ultimately

21 Polay Campos v Peru 1997 Communication No 577/1994.
22 United Nations Convention against Torture and other Cruel, Inhuman or Degrading Treatment or

Punishment, (adopted 10 December 1984 GA Res 39/46) 1465 UNTS 85 (1984).
23 UN Human Rights Council, ‘Report of the Special Rapporteur on torture and other cruel,

inhuman or degrading treatment or punishment’, 1 February 2013, A/HRC/22/53.
24 Ensslin v Germany App no 7572/76 (ECHR, 8 July 1978).
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destroy the personality; thus, it constitutes a form of inhuman treatment.”

Although many conventions are not ratified by India and therefore, not binding on
India in a technical sense; practically, they still bind India to follow such accepted
international principles. Prohibition of torture has attained the status of jus cogens or
peremptory norms that must be followed by all the nations whether the State has ratified
it or not. The principle of jus cogens flows from Article 53 of the Vienna Convention on
the Law of Treaties, which has a forceful impact on international customary law and
domestic law.25 Further, the jus cogens give rise to erga omnes (owed to and by all States),
thus, empowering the States to take action against those States that tortures or inhumanly
treats its prisoners. The deviation from these principles is not permitted under any
circumstances, even not during the times of war or emergency. Hence, the torturer, who
is treated as an international criminal finds ‘no safe haven’.26

SOLITARY CONFINEMENT IS CONTRARY TO THE
CONSTITUTIONAL SCHEME OF INDIA

Solitary Confinement is a blot on the Constitutional ethos of India as it clearly
transgresses the fundamental right of the prisoners to live their life with dignity under
Article 21 of the Indian Constitution.

Article 21 envisages that ‘every person’ shall have the right to life and personal liberty.
In Kharak Singh v State of UP,27 the Supreme Court interpreted ‘life’ under Article 21 to
not be that of a ‘mere animal existence’ but the right to live with human dignity.28

Further, Article 21 is available to every ‘person’, implying, thereby, that even the
prisoner, whether a foreigner or an Indian, comes within its ambit.

Solitary Confinement is a violation of Article 21 of the prisoners as it degrades the
person by inflicting upon him not only physical torture but also mental torture. In
Nandini Satpathy v PL Dani, 29 the Court acknowledged mental torture as a form of
mistreatment and held that “not only physical threats or violence but psychological torture,
atmospheric pressure, environmental coercion, tiring interrogation by police is violation of
law”, and all these conditions are essentially present in solitary cells. In a recent case of

25 Erika de Wet, ‘The Prohibition of Torture as an International Norm of Jus Cogens and its
Implications for National and Customary law’ (2004) 15 EJIL 97.

26 Regina v Bartley and the Commissioner of Police for the Metropolis, ex p Pinochet [1999] UKHL 17.
27 Kharak Singh v State of UP AIR 1963 SC 1295.
28 Maneka Gandhi v Union of India [1975] 1 SCR 778.
29 Nandini Satpathy v PL Dani AIR 1978 SC 1025.
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Uttarakhand High Court, State of Uttarakhand v Mehtab,30 the court abolished solitary
confinement relying on the constitutional scheme of India and the international
precedents. It concluded that:

“This reluctance of inmates in solitary confinement is a response to the perception that such
confinement is an overt attempt by authorities to ‘break them down’ psychologically, and in my
experience, tends to be more severe when the inmate experiences the stringencies of his confinement
as being the product of an arbitrary exercise of power, rather than the fair result of an inherently
reasonable process.”

While attempting to re-humanise the jail atmosphere, the Supreme Court in Sunil Batra
v Delhi Administration,31 Justice Krishna Iyer opined that the “confinement of a person to a
prison, his or her human rights could never be sent for a holiday, by locking out the judicial
process from the jail gates.” Right to life, which is one of the basic human rights, is
available to all human beings irrespective of them being a convict, a detenu or under
trial.32 Justice Iyer, in Sunil Batra further, re-iterated that: “Civilised consciousness is hostile
to torture within the walled campus. We hold that solitary confinement, cellular segregation
and marginally modified editions of the same process are inhuman and irrational.”

In Francis Coralie Mullin v Administrator, UT of Delhi33, the Supreme Court observed:

“...any form of torture or cruel, inhuman or degrading treatment would be offensive to human
dignity and constitute an inroad into this right to live and it would, on this view, be prohibited
by Article 21 unless it is in accordance with procedure prescribed by law, but no law which
authorises and no procedure which leads to such torture or cruel, inhuman or degrading treatment
can ever stand the test of reasonableness and non-arbitrariness: it would plainly be
unconstitutional and void as being violative of Articles 14 and 21.”

Following the principle laid down in Francis Coralie Mullin, even though solitary
confinement is provided by law, it leads to torture, cruelty and inhuman treatment and
hence, it can never stand the test of reasonability and hence, would “plainly be
unconstitutional and void of Article 21”.

Solitary confinement is degrading to entire humanity and protection against it is
‘supreme’. It cannot be justified on the ground that individual rights must yield to the
national security. Latin maxim, salus populi est suprema lex - the safety of the people is

30 State of Uttarakhand v Mehtab 2018 SCC OnLine Utt 391.
31 Sunil Batra v Delhi Administration [1978] 4 SCC 409.
32 State of Andhra Pradesh v Chalaram Krishna Reddy [2000] 5 SCC 712.
33 Francis Coralie Mullin v UT of Delhi AIR 1981 SC 746.
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supreme law; and salus reipublicae suprema lex - the safety of the State is the supreme
law, exist simultaneously.34

SOLITARY CONFINEMENT IS CONTRARY TO THE REFORMIST
IDEOLOGY OF INDIA

India has shifted the prison ideology from retributive to a reformist one in consonance
with the international practices. However, solitary confinement fails to accommodate
itself with this ideology even in the remotest sense.

While living in solitary confinement in isolation from the outside world, the prisoner
loses his senses, partially or totally. Social Learning theories have also concluded that
withdrawal from the society leads to a loss of individual’s sense of ‘self’ and observed
that social environment facilitates the formation of “perception, concepts, interpreting
reality and providing support.”35 Under such circumstances, it is almost impossible for
the prisoner to contemplate upon his actions and repent. While experimenting on
prison isolation in a New York Prison in 1931, Alexis de Tocqueville wrote, “This
absolute solitude, if nothing interrupts it, is beyond the strength of man. . . . It does not reform,
it kills.”36

RECOMMENDATIONS OF VARIOUS COMMISSIONS

LAW COMMISSION 42ND REPORT (1971)37

The Law Commission in its 42nd Report recommended that solitary confinement should
be abolished and it should be omitted from the IPC as it is regressive and contravenes
the international standards of Human Rights. The relevant portion reads as:

“3.80: Sections 73 and 73 provide for solitary confinement. We are of the view that this
punishment is out of tune with modern thinking and should not find place in the Indian Penal
Code as a punishment to be ordered by any Criminal Court.”

34 Law Commission of India, Implementation of ‘United Nations Convention against Torture and other
Cruel, Inhuman and Degrading Treatment or Punishment’ through Legislation (Indian Law Com
No 273, October 2017).

35 Mehtab (n 30).
36 Ruth Marcus, ‘Why Are We Subjecting Our Youths to Solitary Confinement?’ (The Washington

Post, 16 October 2012) <http://articles.washingtonpost.com/2012-10-16/opinions/
35501106_1_solitary-confinement-new-york-prison-adult-facilities> accessed 10 August
2018.

37 Law Commission of India, Indian Penal Code (Indian Law Com No 42, 1971).

http://articles.washingtonpost.com/2012-10-16/opinions/
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RECOMMENDATION BY THE NATIONAL COMMISSION TO REVIEW THE
WORKING OF THE CONSTITUTION (2002)38

The National Commission to review the Working of the Constitution was set up in
2002 by the Law Ministry.  It specifically recommended the “prohibition of torture and
cruel, inhuman or degrading treatment or punishment” as a supplement to Article 21 of the
Indian Constitution. This was based on the dicta as laid down by the Supreme Court
while dealing with the rights guaranteed under Article 21 of the Indian Constitution. It
recommended in its Volume I adding “prohibition of torture and cruel, inhuman or degrading
treatment or punishment” as Article 21(2) of the Indian Constitution.39

The portion of the Commission Report also found its place in the 273rd Report of the
Law Commission (2017), stated in Volume II40, where it acknowledged international
conventions to supplement Article 21.

Though Solitary Confinement does not specifically find its mention in the report, it
constitutes an integral part of it since Solitary Confinement clearly violates Article 21 of
the Indian Constitution. It is a form of ‘torture and inhuman, degrading and cruel
treatment’ of the prisoners.

NATIONAL HUMAN RIGHTS COMMISSION REPORT, VOLUME I, 201341

The National Human Rights Commission in volume I of its report in 2013 acknowledged
the principle as laid down in the Sunil Batra case. The NHRC also concluded that
everyone has a right to human dignity, right to communication with the outside world
and the right to fulfilment of the basic minimum needs. All the rights of the prisoners
acknowledged by the NHRC are denied in solitary confinement.

LAW COMMISSION 273RD REPORT (2017)42

The Law Commission in its 273rd report recommended ratifying the Convention against

38 National Commission to Review the Working of the Constitution, Enlargement of Fundamental
Rights vol II (11 May 2001) (Enlargement).

 39 Government of India, Fundamental Rights, Directive Principles and Fundamental Duties (22 February
2000).

40 Enlargement (n 38).
41 National Human Rights Commission of India, Living Conditions and Human Rights of the Inmates:

Status of 18 Prisons of Four States in Southern Region vol I (December 2013).
42 United Nations Convention (n 34).
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Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and further
proposed the Prevention of Torture Bill, 2017. The Commission further recommends to
“providing for punishment for torture, other cruel, inhuman or degrading treatment inflicted
by public servants or any person with the consent or acquiescence of any public servant”.

The implication of such ratification tacitly means to abolish Solitary Confinement as it
is against the UN Convention of Torture.

SUGGESTIONS
1. Solitary confinement is a blot on humanity and hence, it should be abolished.

2. The prisoners should instead be segregated.  The convicts who pose threat to the
national security should be segregated from even the hardened criminals and
must be kept under tight security but with livable conditions inside the prison
cells.

3. Further, complete isolation which is the rationale of solitary confinement should
never be followed. Regular interaction with immediate family members and a
psychiatrist (if required) must be allowed under strict vigilance.

CONCLUSION

“No one truly knows a nation until one has been inside its jails. A nation should not be judged
by how it treats its highest citizens, but its lowest ones.”

-Nelson Mandela

While imprisonment involves severing certain liberties to add a punitive and deterrent
approach in the interest of public justice and justice to the victims, certain principles of
humanity can never be neglected under any circumstances. Life of a prisoner would
never be similar inside the prison as that in a free world but even then, his personhood
cannot be stripped away. Law shall always strive for achieving a balance between the
public interest and the interest of the prisoner. While too much liberty to the prisoner in
the name of human rights can never be justified; but certain reasonable limitations
must be imposed on the quantum of punishment awarded.

The solitary confinement casts a dark shadow on humanity and hence, under no
circumstances must it be permitted. Instead, an alternative measure that complies with
the human rights must be adopted to keep the civilisation intact and to prevent it from
degrading into barbarism.
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UNDERSTANDING ‘MOB LYNCHING’-
FALLIBILITY IN LEGISLATION OR LAXITY OF

ADMINISTRATION?
-Sanika Kapse*

ABSTRACT

The social undercurrent of our country has entered into a precarious phase of growing insecurities,
charged by the prejudices of bullish ideologies.  The outbreak in the series of incidents of mob
violence has set a dangerous precedence of usurpation of democratic values.  This article purports
to search the ‘casus belli’, further aiming to comprehend the social, political and cultural factors
behind the growing menace. The subject is approached at by logically evaluating the vogue,
substantive and procedural laws, their intricacies and deficiencies, to establish the importance of
structural spill over. This raises the need to extensively critique the much discussed MASUKA
bill draft along with Hon’ble Supreme Court’s recent verdict in the petition filed by the activist,
Tehseen S. Poonawalla and the novel concerns it hoists.  Moving away from the hyped rhetoric,
that there is no requirement of an anti-lynching legislation, is a prerequisite for proper assessment
of the matter. The article steps beyond the viewpoint of judiciary and legalities, and sketches out
the continually dynamic popular interests and contemporary trends.  Complexities in the nature
of problem entails for diving into the facets of demographics, scrutinizing literacy, digital
awareness, bystander apathy, need for reformation of police department including want of
crucial amendments to the present laws. The article concludes by furnishing the imperative that
looms over the political class to come out of the state of policy languor; the positing of austerity
as well as a sense of ‘savoir faire’ into the law enforcement agencies for mature handling of cases.
Lastly, the chief responsibility of citizenry to develop ‘content in character’ that would allow for
creation of a harmonious ethos through analytical debates.

INTRODUCTION

Rule of law or supremacy of laws is an indoctrination of the French maxim le principe de
legalite meaning that the government is based on the principle of law, not on fancies of
men, and ‘procedure established by law’ stems from this premise. The rule of law is a
fundamental tenet of the Constitution of India. This very component has been able to

* Student, Modern Law College, Pune.
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preserve the pluralistic ethos of our society. Our Constitution postulates the rule of law
in the sense of ‘supremacy of the laws’ as opposed to arbitrariness. As is laid down in
the watershed judgment of Kesavananda Bharati v State of Kerala,1 the Constitution is the
absolute sovereign, by virtue of being permanent in nature, or the standing expression
of what may be called the primary law of the political association; and the law and
rule-making body is the immediate sovereign. Both of them derive their authority
supplementary and cannot sustain if quarantined from each other. Every society, to be
qualified as a civilisation, must therefore undertake to fortify the standard principles of
natural justice. Denotation of Article 21 in the Constitution of India thus ascribes the
guarantee that no person shall be deprived of his life except according to procedure
established by law and that natural justice is implicit in Article 21 as reiterated in Olga
Tellis v Bombay Municipal Corporation.2 No individual or group can circumvent the
supremacy of these cardinal principles. Of late however, there has been a humongous
spate in incidents of mob violence, which seem to spring up in numerous parts of the
country, entirely denigrating the spirit of the cornerstone values enshrined in the
Constitution of India. A frenzied segment of assemblage or mob, misguided by ideologies
and misinformation, turning heretical, self-assuming powers and inflicting petrifying
crimes has become commonplace. According to the Rule of Law Index 2017-18, India
has climbed up four ranks and stands at 62 out of 113 nations, which are judged on
criterions like justness of laws, accountability, corruption levels and stronghold of
fundamental rights.3 Thus, there is a long way to go from ‘flawed democracy’ to one
with stronger civil and political rights: a picture that seems unattainable in the light of
increasing hate crimes in the country. As aptly put by Dwight D. Eisenhower, “The
clearest way to show what the rule of law means to us in everyday life is to recall what
has happened when there is no rule of law”. Early sociologists like Auguste Comte and
Emile Durkheim believed that a refined civilisation could take birth only on the synthesis
of ‘social consensus and cooperation’ as propounded in the postulate of functionalism.
The bulwark of sound functioning of a democratic society rests on its capability to
coalesce all iconoclastic ideas, which furthers the objective of building a tolerant culture.
Article 19 of the Constitution of India protects this right to object through free speech
and expression. Article 10 of the European Convention on Human Rights also
acknowledges and bestows the right to freedom of expression and information, in a
manner however, that is ‘in accordance with law’ and deems it ‘necessary in a
democratic society’.4 The intent behind incorporation of reasonable restrictions is not
to curtail of the pith and core of the right, but to manoeuvre the approach of broadcasting

1 Kesavananda Bharati v State of Kerala AIR 1973 SC 1461.
2 Olga Tellis v Bombay Municipal Corporation AIR 1986 SC 180.
3 World Justice Project Rule of Law Index 2017-18 (World Justice Project 2018).
4 Convention for the Protection of Human Rights and Fundamental Freedoms (European

Convention on Human Rights, as amended) (ECHR) art 10.
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disagreement, ensuring that it does not hamper the anatomy of society. At no juncture,
should there be a transgression of the supremacy of ideals embodied in the Constitution
of India, especially Article 21, of the right to a dignified life and liberty. The jurisprudence
behind the right to a dignified life avers that its sine qua non is the ‘worthiness’ of every
individual, which takes us away from the Hobbesian ‘state of primitive and barbaric
nature’ to one which is cultured and enlightened. Only the State or the legal sovereign
is sanctioned to take away this basic human right and even then in strict accordance
with due process established by law.

ORIGIN AND HOMOLOGY

Ironically, the phrase ‘lynching’ took birth in the Occidental world contemplated often
as the flag bearer of ‘neoteric’ ideals. During the post-Civil War period, in the late 19th

century, racial strife grew throughout the United States especially in the Southern
parts. From 1882-1968, 4743 cases of lynching occurred and out of these the people that
were subjected to mob violence, 3,446 were black.5 The origin of the terms ‘lynching’
and ‘lynch law’ can be traced back to the American Revolution, when Colonel Charles
Lynch of Bedford County, Virginia, presided over extra-legal courts claiming to fight
lawlessness amongst the populace which in fact was a facade to hide oppression
against loyalist conspiracies. The term ‘lynching’ spread across the entire United States
in the nineteenth century and was used to refer to mobs and vigilante groups that
punished suspected criminals without legal sanction.6 This eventually led to the
creation of the lambasting essay ‘The United States of Lyncherdom’ by Mark Twain.
Historically, the lynch law was perpetuated through institutions like the medieval
Fehmic Courts/Fehmgerichte/Vehmgerichte (secret tribunals which propped up to stop the
Saxons from adopting Paganism) of Germany which originated in Westphalia, during
the 12th century or through the ‘Pogroms’, (persecution by way of looting of homes and
businesses; the germ of anti-Semitic violence) aimed against Jews in the Russian territory
during late 19th century.7 Lynchings and acts of mob savagery are a common practice
today in countries of Latin America like Bolivia and Guatemala where numbers are far
too high. The indigenous people of this region have lost faith in the judicial machinery
and the police system, and therefore recourse is sought on the lines of retributive justice
or ‘an eye for an eye’.  For this, the unevenness of state institutions, particularly the
failure of endeavour in making justice indispensable are to be blamed. These are the

5 ‘History of Lynchings’ (National Association for the Advancement of Colored People) <https://
naacp.org/history-of-lynchings/> accessed 4 September 2018.

6 Arnold HT Sangma, ‘Mob Lynching: An Uprising Offence Needed to be Strenuous under the
Indian Legal System’ (2017) 2(4) Int J Acad Res Dev 30.

7 Geoffrey Abbott, ‘Lynching Mob Violence’ (Encyclopaedia Britannica, 9 August 2007) <https://
britannica.com/topic/lynching> accessed 4 September 2018.

https://
https://
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nations, which are completely asphyxiated by crimes, where most criminals are never
apprehended, and those that are caught hold of, routinely find their way out through
the loopholes.  Consequently, the common citizenry believes it obligatory to serve law
themselves as justicia popular, arising out of trepidation and insecurity due to inattentive
law enforcement mechanisms.8

Material to discussion is that both regions, i.e., Latin American countries and the Indian
subcontinent fall in similar timelines in terms of the demographic transition model.
The ‘window of opportunity’ or ‘demographic dividend’ is the point of concurrence,
which makes them younger nations with colossal potential but incapacitated to come
up with mature solutions. Therefore, there is an immediate demand to save them from
turning into a ‘demographic disaster’. In India specifically, the root lies in the ingrained
orthodox ideologies, which when glorified, take the form of cow vigilantism or the
seeding of suspicion in minds of people by circulation of hoax news and explosive
‘forwards’. According to the Ministry of Home Affairs, between 2014 and March 2018, 45
people were killed in a series of mob lynchings across nine states in India.9 Let us glance over
some cases that have come to light recently:

1. 16 year old Hafiz Junaid, set out from his home in a village in Haryana, with his
elder brother Hashim (19 years old), with ¹ 1,500 in his pocket to buy new clothes
and shoes for Eid. He was subjected to mockery by fellow passengers and was
brutally killed on the Delhi-Mathura bound train.10

2. 52 year old Mohammad Akhlaq was dragged out of his home by a bloodthirsty
mob and was beaten to death in the village of Bishara, near Dadri in Uttar Pradesh.
His crime being that he was falsely accused of consuming beef.11

8 Simeon Tegel, ‘Lynching is Still a Common Practice across Latin America’ (GlobalPost, 24 January
2014) <https://pri.org/stories/2014-01-24/lynching-still-common-practice-across-latin-
america> accessed 4 September 2018.

9 Manish Kumar, ‘Anatomy of Lynching: Hapur Violence exposes Police Failure in Controlling
Mobs; Tightening Intel, Raising Awareness are Key’ (Firstpost, 22 July 2018) <https://
firstpost.com/india/hapur-lynching-exposes-failure-of-police-to-control-mob-violence-
tightening-intelligence-raising-awareness-is-key-say-experts-4740251.html> accessed 4
September 2018.

10 Rashida Bhagat, ‘Not in My Name- At Long Last’ (BusinessLine, 3 July 2017) <https://
thehindubusinessline.com/opinion/columns/rasheeda-bhagat/not-in-my-name-at-long-last/
article9747184.ece> accessed 4 September 2018.

11 Apoorv Anand, ‘What is Behind India’s Epidemic of Mob Lynching?’ (Al Jazeera, 6 July 2017)
<https://aljazeera.com/indepth/opinion/2017/07/india-epidemic-mob-lynching-
170706113733914.html> accessed 4 September 2018.

https://pri.org/stories/2014-01-24/lynching-still-common-practice-across-latin-
https://
https://
https://aljazeera.com/indepth/opinion/2017/07/india-epidemic-mob-lynching-


57

3. 7 members of a Dalit family in Gujarat were beaten up by the infamous group of
‘gau rakshaks’ for allegedly skinning a dead cow. After inflicting beatings, they
paraded the victims and flogged them publicly all the way to the police station.12

4. Abhijit Nath (30 years old) a businessman, and Nilotpal Das (29 years old) a
musician, hailing from Guwahati, were battered to death in Panjuri Kachari a
village in the Karbi Anglong district, after the locals suspected the duo of being
‘child abductors’. The incident sparked outrage and the State witnessed a series
of demonstrations demanding justice for the two.13

5. Five people were lynched by a mob in the tribal belt of Rainpada in Maharashtra’s
Dhule district over suspicion of being a part of a gang of ‘child lifters’. The cause
that wreaked havoc was the circulation of sham hearsay on WhatsApp.14

The analogy of all incidents can be understood in a simplistic fashion. Surpassing eras
and boundaries, the genesis of mob violence has remained closely connected to first,
the presence of clusters of strong religious, racial or ethnic groups; second, the laxity in
working of law enforcement agencies and third, higher rate of crimes in the region
which aggrandizes panic in populace resulting in loss of credence towards the existing
apparatus responsible for delivery of justice. This serves as a fodder to the schismatic
groups, giving them leverage to take matters into their own hands entirely assassinating
the axiom nemo judex in sua causa. At the receiving end of this arbitrary, corporal retribution
are individuals, stigmatized on manifold grounds, who are denied not only acceptability
but also foundational rights.

LAWS IN EXISTENCE

At the time when the Indian Penal Code, 1860 was envisaged by lawmakers, the
complexities which arose in the society and the cases of delinquencies that surfaced
were considerably different in character than those of contemporary times. Ergo, the
Indian Penal Code has time and again, been the target of academicians and legal jurists

12 Gopal B Kateshiya, ‘Gujarat: 7 of Dalit Family beaten up for Skinning Dead Cow’ The Indian
Express (Ahmedabad, 20 July 2016) <https://indianexpress.com/article/india/india-news-
india/gujarat-7-of-dalit-family-beaten-up-for-skinning-dead-cow-2910054/> accessed 12
September 2018.

13 Abhishek Saha, ‘Karbi Anglong Lynching Case: Chargesheet filed Against 48 accused in Assam’
The Indian Express (Guwahati, 2 September 2018) <https://indianexpress.com/article/north-
east-india/assam/karbi-anglong-lynching-case-chargesheet-filed-against-48-accused-in-
assam-5335608/> accessed 4 September 2018.

14 ‘5 Lynched in Maharashtra on Suspicion of Being Child Lifters, 15 Held’ The Tribune (Mumbai, 1
July 2018) <https://tribuneindia.com/news/nation/5-lynched-in-maharashtra-on-suspicion-
of-being-child-lifters-15-held/613374.html> accessed 4 September 2018.
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as a parochial piece of legislation that could not incorporate the shift in paradigm.
Manifestation of ‘mobocracy’ by way of ‘lynchings’ which is more relevant today, was
perceived with a set of different objectives then, which is a plausible explanation to
why ‘lynching’ has not been distinctly defined. This however does not imply that the
laws are completely silent or devoid on the subject. In cases that have come up so far,
the perpetrators of crime have been charged on various grounds mentioned in the
Indian Penal Code, essentially pivotal grounds being, (Chapter VIII- Of Offences Against
the Public Tranquillity) sections 149-151 (on unlawful assembly), section 153 (wantonly
giving provocation with intent to cause riot), section 153A (promoting enmity between
different groups on grounds of religion, race, place of birth, residence, language, etc.,
and doing acts prejudicial to maintenance of harmony), (Chapter VA- Criminal
Conspiracy) sections 120A and 120B (on criminal conspiracy) and section 34 (Acts
done by several persons in furtherance of common intention).

Depending on the nature and gravity of the offence the above mentioned charges are
ordinarily coupled with section 295A (deliberate and malicious acts intended to outrage
religious feelings of any class, by insulting its religion or religious beliefs), section 302
(Punishment for murder), section 307 (attempt to murder), section 308 (attempt to commit
culpable homicide), section 323 (punishment for causing hurt), section 325 (punishment
for voluntarily causing grievous hurt), section 334 and section 335 (voluntarily causing
hurt/ grievous hurt on provocation).

The adjective law, the Code of Criminal Procedure, 1973 is also laden with the required
procedure as under section 154 (First Information Report in cognizable cases), section
129 (Dispersal of assembly by use of civil force), section 41 (When police may arrest
without a warrant), along with provisions that extensively deal with the technique of
trials, which furnishes authority over the police and the courts to take appropriate
action and commence investigation.

Should this then lead us to the conjecture that there is no requirement for a new
legislation? That would simply mean a blatant negation of the actuality that indeed the
law is deficient and silent about ably handling the problem. Evidently, this has led to a
huge outcry for the evolution of a new law.

ALTERNATIVES

A draft law termed as Maanav Suraksha Kanoon (hereinafter MASUKA) or The
Protection from Lynching Bill, 2017 has been proposed by the National Campaign
against Mob Lynching (consisting of activists, legal experts, academicians and lawyers)
as a response to the growing torrent of horrendous lynching cases. The objective of the
draft bill, which has been presented in the Rajya Sabha, is to bring all provisions
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scattered under different legislations under one consolidated legislation which distinctly
elucidates terms like ‘lynching’ (shall mean any act or series of acts of violence or
aiding, abetting or attempting an act of violence, whether spontaneous or planned, by
a mob on the grounds of religion, race, caste, sex, place of birth, language, dietary
practices, sexual orientation, political affiliation, ethnicity or any other related grounds),
‘mob’ (shall mean a group of two or more individuals, assembled with an intention of
lynching- which would be a revision to ‘five or more’ as prescribed in Section 141 of the
Indian Penal Code dealing with ‘unlawful assembly’; that would bring all perpetrators
of crime in the ambit, eliminating any probability of escaping) and ‘offensive material’
(shall mean any material that can be reasonably construed to have been made to incite
a mob to lynch a person and shall include material promoting lynching on the grounds
of religion, race, culture or any other ground).15 Proper codification will lead to easy
identification and apportioning of stringent punishment to the lawbreakers. The draft
law attempts to make the offence non-bailable to ensure that the security of victim(s)
and witnesses is not jeopardised and there is ease for prosecution to investigate sans
intimidation. Predominantly in all cases, the slackness on the part of police has come to
the foreground, which is often met with little or no sanction. Sections 11 and 12 of the
draft legislation put police accountability into place by clearly defining dereliction of
duties by the concerned police officer and provide for its punishment. One of the critical
provisions in the draft is section 25, in which the duty to provide compensation to the
victims has been posited on the State Government. This directly flows as an addendum
to section 357A of the Code of Criminal Procedure wherein the Central and State
Government are to prepare a scheme for providing funds for the purpose of compensation
to the victim or his dependents who have suffered loss or injury as a result of the crime
and who require rehabilitation. Reliance can be placed in this regard on Smti Glotilda
Syiem v Union of India,16 which prescribes that the award of compensation is an effective
remedy for redress of infraction of the fundamental right under Article 21. The
compensation is in the nature of ‘exemplary damages’ awarded against the wrongdoer
for the breach of its public law duty and is independent of the rights available to the
aggrieved party to claim compensation.17 The draft law emphasises on due regard to be
given to bodily injury, psychological injury, material injury and the loss of earnings
including loss of opportunity of employment and education, expenses incurred on
medical and legal assistance, while computing the compensation. Lex dilationes abhorret
and thus MASUKA endeavours to invigorate and make efficacious the slow
administration of justice.

15 The Protection from Lynching Bill 2017, s 2.
16 Glotilda Syiem v Union of India AIR 2015 Megh 12.
17 ibid.
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The recent verdict of the Hon’ble Supreme Court of India, in the case of Tehseen S
Poonawalla v Union of India,18 has come as a beacon of hope. The obligation for sketching
out a rigorous law is planted on the Parliament for which the Apex Court has laid
down discrete guidelines.

The Apex Court has reiterated that it is the responsibility of the State Administration in
association with the intelligence agencies of both State and Centre to prevent such
recurrences of communal violence in any part of the State as has been laid down in
Mohd Haroon v Union of India.19 It has made it clear that the officers responsible for
maintaining law and order, if found negligent, should be brought under the ambit of
law irrespective of their status. The verdict has enlisted preventive, remedial and
punitive measures. As under preventive action, the following measures have been
broadly advanced:

1. The appointment of Nodal Officers (not below the rank of Superintendent of Police)
in each district assisted by a special task force to collect intelligence about people
involved in dissemination of hate speech, fake news or offensive material;

2. Identification of districts, divisions, villages where incidents of lynching have
occurred in the past;

3. Discernment of existence of vigilantism tendencies and modus operandi of
delinquents;

4. Prohibition of circulation of provocative information through social media
platforms coupled with police patrolling and surveillance;

5. The Director General of Police, the Nodal Officer, the Home Department of the
State concerned to hold meetings and work jointly to review cases and further the
effective sensitisation of law enforcement agencies and;

6. The police to register FIR under Section 153A of the Indian Penal Code against
persons who are responsible for transmitting inflammatory material.

The remedial measures may be grouped as follows:

1. No undue delay should occur by the concerned police station authorities in filing
of First Information Report and ensuring that there is no harassment of family
members of victim(s);

18 Tehseen S Poonawalla v Union of India (2018) 9 SCC 501.
19 Mohammad Haroon v Union of India (2014) 5 SCC 252.
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2. The State Governments shall prepare mob violence ‘victim compensation scheme’
as is provided under Section 357A of the Code of Criminal Procedure and while
computing of compensation assess the nature and extent of physical, mental and
pecuniary loss as well as costs incurred on medical treatment and legal aid;

3. Cases to be tried by designated Fast Track Courts in each district for concluding
the cases, as far as possible, within six months from the date of cognizance;

4. Trial courts to award maximum sentence as prescribed for various offences under
the Indian Penal Code;

5. Due care to be taken for protection and concealment of identity of the witness;

6. The victim(s) or next of kin of the deceased entitled to receive free legal aid.

Under the punitive measures onerous duty has been cast on concerned police officers
to work efficiently, the failure of which will be treated as an act of deliberate negligence
and would attract departmental action within six months. In Prakash Singh v Union of
India20, it has been rightly pointed out that the crux of the police reform is to secure
professional independence for the police to function truly and efficiently as an impartial
agent of the law of the land and at the same time, to enable the Government to oversee
the police performance to ensure its conformity with the law. The Hon’ble Supreme
Court has also sternly directed respective governments of the 29 States and 7 Union
Territories to submit compliance reports based on the parameters set out in the verdict,
failure of which shall lead to want of justification by personal appearance of the
respective Home Secretaries of defaulting States. Currently, 11 States have conveyed
their reports.

Furore over the matter also led to the formation of an empowered Group of Ministers
(hereinafter GoM) by Central Government under leadership of Union Home Minister,
Rajnath Singh and a high-level committee headed by Union Home Secretary, Rajiv
Gauba. The Gauba committee was to recommend a substantive legal framework to the
GoM. According to the report submitted to the GoM, it has been pointed out that there
is a pressing need for amending the Information Technology Act, 2000 with regard to
the growing reach of smartphones to remote parts of the country as against the prevalent
digital illiteracy and lack of awareness among the masses. The motive is to make the
intermediary social media platforms more responsive to blocking offensive material
being circulated on their forum. Section 79(2)(c) of the said Act states that the
intermediary is to observe due diligence while discharging duties and to abide by such
other guidelines as the Central Government may prescribe in this behalf. Section 69 of
the said Act authorises the Central or State Government to issue directions for monitoring

20 Prakash Singh v Union of India (2008) 8 SCC 1.
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information through any computer source when it is necessary to do so for preventing
incitement to the commission of any cognizable offence; and confers duty on the
subscriber or intermediary or any other person so involved to extend facilities and
technical support.

WAY FORWARD

Centrality towards understanding the rocketing of instances of horde violence, which
appear to emerge eo instante (at the moment) out of inconspicuousness and turn
belligerent, lies in understanding the convoluted problems arising as a product of
intricately woven heterogeneous society. A fraternity, which is opulent with strong
identities, is frequently prone to becoming a casualty of radical polarisation. Ideological
predispositions, exploitation of minority and backward communities, abominable and
regressive use of the so-called ‘advanced’ communication services, all point towards a
grim canvas of a rudimentary India which is an oxymoron, considering that this
civilisation has thrived since aeons as a mixture of differing set of races, religions and
ethnicities. Furthermore, what comes to the forefront is the rising distrust in
administrative institutions, something the law enforcement agencies have failed to
ameliorate, a condition more destructive than the state of outright lawlessness. In
addition, deliberation is required to educate the masses who are exposed to the
omnipresent, cheaply accessible technology at all times when literacy levels are not at
par. There is an urgency to create stratagems for digital literacy and awareness, which
is now a desideratum. On one hand, the MASUKA or the Indian Anti-Lynching Bill
draft can be envisioned as an embryonic substantive law, and on the other, the Apex
Court’s fresh judgment can be seen predominantly touching upon the rectification and
reformation of procedural aspects like that of police infrastructure, better identification
of sensitive areas (vulnerability mapping) and fixing the encumbrance of victim’s
compensation and rehabilitation on the government. The onus rests on the Parliament,
at the behest of this judgment, to further moot, consolidate and refine these propositions
and come up with an exhaustive piece of legislation. In this regard, it is important to
mention that Article 256 of the Constitution of India, in course of regulating the relations
between the Centre and States, enunciates obligation on part of the States to ensure
effective realization of laws for proper functioning of the unitary federation. It is
accurately stated, in the case of Nandini Sundar v State of Chattisgarh,21 that the primary
task of the State is the provision of security to all its citizens, without violating human
dignity and to strive perpetually for the realisation of true fraternity amongst all factions.
The new developments will bring in the quintessential structural spill over onto the
existing laws. Statesmen must abandon the approach of perceiving all societal and

21 Nandini Sundar v State of Chattisgarh (2011) 7 SCC 547.
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political issues through one lens and look beyond the binaries of ideological skirmishes
and party interests. Nevertheless, the civil society must also strive with congruent zest
to preserve the values of forbearance for comfortable coexistence. Light needs to be
thrown in this regard on the plight of bystander apathy which has become a regular
phenomenon in a populous country like India; firstly, because there is diffusion of
responsibility when there is a multitude of people and secondly, the spectators are
psychologically conditioned into mirroring the ‘socially acceptable’ way of behaviour
like that of the other mute spectators.  This can be dealt with in the short run, by using
the tactic of calling out to an individual, personalising the request, and in the long-run
by sensitising people. Sporadic bouts of ‘collective action’ resorted to by groups of
extremists is the most draconian form of expression of objection which has the potential
to destroy the social fabric of societies. In Krishnamoorthy v Sivakumar,22 Justice Dipak
Misra has rightly pointed out, “When criminality enters into the grass-root level as well as at
the higher levels there is a feeling that ‘monstrosity’ is likely to wither away the multitude and
eventually usher in a dreadful fear that would rule supreme creating an incurable chasm in the
spine of the whole citizenry”. It would be wise for us to take a lesson from the American
narrative where recourse to anti-lynching law was not sought and ultimately, in 2005,
the American Senate had to promulgate an official apology for their marred history of
‘blaxploitation’ (the exploitation of black people due to stereotypes). No association
must be allowed to wield command as to supersede the due procedure established by
law or run a parallel system of public trial challenging internal sovereignty. Certain
level of judicial deference has paved the way for the legislators need to take concerted
efforts for weaving the ripped fabric of culture through peace building measures.
Therefore, the infirmity of vigilantism and mobocracy must be alleviated by addressing
the inconsistency in administration and by bringing scattered, evasive regulations
under one blanket law. An imperative to the inception of a congenial, ethical and licit
environment lies in looking beyond conflicting indictments towards the true content of
character.

22 Krishnamoorthy v Sivakumar (2015) 3 SCC 467.
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KUMARI CHANDRA V STATE OF RAJASTHAN:
THE CASE THAT SABOTAGED THE

UNDERLYING PRINCIPLE OF INSANITY
-Suvam Kumar*

ABSTRACT

The underlying principle of the defence of insanity is that no insane person should be punished
for a crime that he did not intend to do. Since, criminal justice system works on the belief that
punishing an innocent person is a grave violation of the basic human rights of an individual,
this defence gives an absolute exemption from liability. One of the cornerstones of this defence is
that it is not concerned with medical insanity but legal insanity. Legal insanity is a question of
fact and not a question of law. Unfortunately, there is no golden scale to measure the mental state
of a person. Hence, it has to be decided by looking into facts and surrounding circumstances of
the case. There have been several cases pertaining to insanity and there have been several
instances in the past where the defence has been pleaded as a measure to escape liability. Hence,
it is imperative for the judges to apply their judicial mind before reaching a conclusion rather
than deciding it according to their whims and fancies.

Kumari Chandra v State of Rajasthan is one such case, which has caused huge turmoil and
chaos among academicians and legal professionals. In this case, the Rajasthan High Court
accepted premenstrual stress syndrome as a valid defence under Section 84 of the Indian Penal
Code 1860. The judgment is problematic due to the irrational and unjustified reasoning adopted
by the judges to decide the case. This case has opened a pandora’s box and has made Section 84
susceptible to misuse. The author, in this case comment, attempts to analyse the flaws in the
judgment with the help of judicial precedents.

CASE ANALYSIS

Name of the Case: - Kumari Chandra v State of Rajasthan1

*Student, National Law University, Jodhpur.
1 Kumari Chandra v State of Rajasthan 2018 (3) RLW 2382 (Raj).
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KUMARI CHANDRA V STATE OF RAJASTHAN: THE CASE THAT SABOTAGED THE UNDERLYING PRINCIPLE OF

INSANITY

PROVISIONS INVOLVED
1. Indian Penal Code, 1860: Sections 84, 302, 307, 364, 374.

2. Code of Criminal Procedure, 1973: Section 374.

BRIEF FACTS AND PROCEDURAL HISTORY OF THE CASE
1. Kumari Chandra went to the school of three children namely Udhavdas, Deoki

and Omprakash. She pretended that she would show them the temple of Nasia.
On reaching the spot, she pushed them into the well situated near the temple of
Nasia.

2. Out of the three children, Omprakash died due to drowning while others sustained
injuries. They were rescued by the village people.

3. During trial, the accused denied the charges against her and claimed a defence of
insanity under section 84 of the Indian Penal Code. She contended that she was
suffering from Premenstrual Stress Syndrome.

4. The trial court convicted her for the offences under sections 302, 307 and 374 of
the Indian Penal Code (hereinafter the IPC) and sentenced her for the offence
under Section 302 of the IPC to undergo life imprisonment.

5. She appealed before the High Court of Rajasthan and hence this appeal.

ISSUE BEFORE THE COURT
1. Whether a female suffering from Premenstrual Stress Syndrome (hereinafter PMS)

can claim the defence of insanity?

HOLDING OF THE COURT
1. The court while dealing with PMS as the defence of insanity reached the following

conclusions:

2. The court held that despite the fact that law regarding PMS as a defence of insanity
was not much developed in India, the accused did have a right to plead the
defence by showing that she was suffering from PMS at time of commission of the
offence.

3. The court concluded that since the accused was suffering from PMS at the time of
the commission of the offence, she is eligible to plead the defence of insanity.

4. The court set aside the order of conviction passed by the trial court and acquitted
her.
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ANALYSIS OF THE JUDGMENT

The problematic and irrational reasoning adopted by the Court in this case has created
a lot of space for misuse of section 84 of the IPC. The reasoning adopted has set a bad
precedent for the cases pertaining to PMS as a defence of insanity. It has completely
sabotaged the underlying principle of insanity as a defence. This case is an epitome of
absolute non-application of the judicial mind. The major flaw in the reasoning adopted
is that the judgment derives its basis from law of other countries.  There is absolutely no
justification for allowing this defence for a female suffering from PMS under Indian
law. Adding to the dilution of the defence, the court has also equated medical insanity
with legal insanity. It has been a settled principle in Surendra Mishra v State of Jharkhand2

that only legal insanity is accepted as a defence under section 84 of IPC. The court made
a grave mistake by juxtaposing legal insanity with medical insanity. The flaws adopted
in the reasoning by the court are discussed below:

WRONG INTERPRETATION OF SECTION 84

Section 84 of the Indian Penal Code gives absolute exemption from criminal liability.
The Section can be deciphered into two essential ingredients:

1. A person is incapable of knowing the nature of the act at the time of doing it due
to unsoundness of mind.

2. A person, at the time of doing it, is incapable of knowing that he is doing what is
either wrong or contrary to law.

We have seen a gross misinterpretation of section 84 in the case of Ashiruddin Ahmed v
The King.3 In this case, the court interpreted section 84 in such a way to include three
ingredients to it. According to the judges, following were the three ingredients of Section
84:

1. A person is incapable of knowing the nature of the act at the time of doing it, due
to unsoundness of mind.

2. A person, at the time of doing it, is incapable of knowing that he is doing what is
wrong.

3. A person, at the time of doing it, is incapable of knowing that he is doing what is
contrary to law.

2 Surendra Mishra v State of Jharkhand (2011) 11 SCC 495.
3 Ashiruddin Ahmed v The King 1949 CriLJ 255.
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This interpretation is totally flawed and irrational. In case of Bapu alias Gajraj Singh v
State of Rajasthan,4 the court has clearly pointed out the correct interpretation of section
84. It was held that an accused can be exempted from liability of an act on the ground
that at the time of commission of the act, the accused due to unsoundness of mind, is
either incapable of knowing (i) the nature of the act, or (ii) that what he is doing is either
wrong or contrary to law.5 It was also held that an accused will not get protection under
section 84 if he knew that what he was doing was wrong, regardless of the fact that he
did not know that it was contrary to law, and also if he knew that what he was doing
was contrary to law despite the fact that he did not know that it was wrong.6 This is the
settled position regarding the law of insanity.

The expression ‘at the time of doing it’ used in section 84 makes it clear that is associated
only with legal insanity and not with medical insanity.7 A clear line of demarcation
can be drawn between the two based on the state of mind at the time of the commission
of the offence.

In Dahyabhai Chhaganbhai Thakker v State of Gujarat8, the Supreme Court interpreted
section 84 in a strict manner. The court deciphered legal insanity and medical insanity
and stated that to set up the defence of legal insanity, it has to be ascertained whether
at the time of the commission of the offence, the accused by reason of unsoundness of
mind was unable to understand the nature of the act or what he was doing was either
wrong or contrary to law.9 In Siddhapal Kamala Yadav v State of Maharashtra, the court
held that the mere fact that an accused has some mental illness and his brain is not all
right, or that due to the mental ailments and physical illness his intellect has become
weak and fragile and has affected his willpower and his emotions, cannot be sufficient
to attract the application of this section.10

It is a well-established fact that the menstrual cycle is a natural cycle that females
undergo. It is a natural process of every female’s life. It cannot affect the mental cognitive
faculties of a person to the extent that she becomes insane. Mental irritation or frustration
cannot be a ground to avail the defence under section 84.

4 Gajraj Singh v State of Rajasthan (2007) 8 SCC 66.
5 ibid.
6 ibid.
7 Indian Penal Code 1860, s 84.
8 Dahyabhai Chhaganbhai Thakker v State of Gujarat AIR 1964 SC 1563.
9 ibid.
10 Siddhapal Kamala Yadav v State of Maharashtra AIR 2009 SC 97.
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NON-JUDICIAL APPLICATION OF MIND

Another controversial stand taken by the court in this case is that they approached the
case without applying judicial mind. It blatantly failed to interpret the underlying
principles of insanity. In the case of Ramesh alias Ramesh Babu v State,11 the court held
that mere abnormality of mind or delusion, or compulsive behaviour of a psychopath
does not afford any protection under section 84.12 Behaviour, which is antecedent and
attendant, and subsequent to the event, must be taken into consideration.13 In the present
case, the accused deliberately pretended to the children that she is taking them to visit
the temple and later on pushed them into the well. This deliberate act without a fraction
of doubt proves that her act was pre-meditated and planned.

DID NOT DISCUSS THE MOTIVE ASPECT

One of the major flaws in this judgment was not discussing or investigating the motive
aspect of the case. The court at no point of time discussed whether there was any motive
associated with the commission of the crime. The facts of the case show that the accused
was not in good terms with the father of the children. The prosecutor highlighted the
motive; however, the court did not pay any heed to the aspect. In the case of Sherall Walli
Mohammed v State of Maharashtra14, the court has held that the mere fact that there was
proof of motive on the part of accused to commit the offence would not necessarily
mean that the accused was insane or did not have mens rea. In the present case, accused’s
act of pretending to go to the temple and tempting the children to show them the temple
and pushing them into the well is evidence of her possession of mens rea. This clearly
shows her motive and her preparedness associated with the crime. However, the court
did not accept this stance put forth by the prosecutor.

INVOKING MEDICAL INSANITY IN THE SCOPE OF LEGAL INSANITY

The court committed a mistake by invoking medical insanity in the guise of legal
insanity. It is a well-established rule that for the application of insanity under section
84, only legal insanity would be accepted. The court did not discuss whether, at the
time of the commission of the offence, she was suffering from such unsoundness by
reason of PMS that she could not know the nature of her act, or what she was doing was

11 Ramesh Babu v State Appeal No (Crl) 731 of 2008.
12 ibid.
13 ibid.
14 Sherall Walli Mohammed v State of Maharashtra 1972 CrLJ 1523 (SC).
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either wrong or contrary to law. In another case of Bapu Gajraj Singh v State of Rajasthan,15

the court held that to determine whether the benefit under section 84 could be given or
not, the material time when the offence was committed is the crucial point of time.16

While interpreting Section 84, it is very pertinent to note that it is not enough to prove
that the accused had certain abnormalities or imbalance of mind. In the case of TN
Lakshmaiah v State of Karnataka,17 the court discussed the settled position of law relating
to insanity. The settled position of law is that every man is presumed to have a sufficient
degree of reason to be responsible for his acts unless and until the contrary is proved.18

However, in this case, the court did not delve into the evidence to show whether the
accused was of sound mind during the commission of the offense. The mere
identification of the fact that the accused was suffering from PMS does not ipso facto
make a person entitled to defence under section 84. The crucial question, which has to
be answered, is that the cognitive faculties of the person should have been affected by
PMS.

EXCESSIVE RELIANCE ON REPORTS AND JOURNALS

Another logical fallacy in Kumari Chandra v State of Rajasthan is that it has placed
excessive reliance on the foreign journals and reports. The court though accepted the
fact the law regarding PMS is not developed in India, still went on to decide the case
based on foreign law. Insanity is a question of fact, which has to be decided based on
facts and circumstances rather than deciding it based on foreign journals and reports.
The facts are different in every case; therefore there are no golden scales to measure
insanity. In the case of Kamala Bhuniya v State of West Bengal, the court has emphasised
on the need of circumstantial evidence and suggested that it is not a layman’s guess as
to whether the person was suffering from mental illness at the time of the commission
of offence.19 The court must have looked into the surrounding circumstances to conclude.

IMPLICATIONS OF THE JUDGMENTS

SETS A WRONG PRECEDENT

The judgment acts as a wrong precedent in cases relating to PMS as a defence under
section 84. This would open a Pandora’s Box in relation to the misuse of section 84 and

15 Gajraj (n 4).
16 ibid.
17 TN Lakshmaiah v State of Karnataka (2002) 1 SCC 219.
18 ibid.
19 Kamala Bhuniya v State of West Bengal 2006 CriLJ 998.
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can act as a dilution to the basic principle of section 84. Defence of insanity is awarded
only as a tool to prevent the implication of punishment on insane persons. It is already
stated that PMS is a natural process in the life of every female. It is also a well-established
fact that around 70-90% of females undergo PMS in their life cycle, out of which 60%
have mild symptoms of it while the remaining 40% have moderate symptoms. Female
do become irritable and violent but whether that violent act can be exonerated on the
ground of insanity is a boiling question. This judgment has created an atmosphere
where any female suffering from PMS can plead insanity and get away with it easily.
The judgement gives unnecessary protection to a female suffering from PMS which
might result in irrational acquittals of a females committing offences during PMS. This
would result in the travesty of justice.

CONCLUSION

The grant of defence of insanity in the present case raises many serious concerns. This
does not only dilute the underlying principle behind the defence of but also gives a
wide space for misuse of defence of insanity. The author is struggling to find the reason
as to why the Rajasthan High Court relied on foreign journals and reports rather than
looking into the facts and circumstances surrounding the case. The court also failed to
discuss the motive aspect in this case. Motive, though an essential ingredient, was not
taken into consideration. Moreover, the court completely failed to decide the case on the
merits of the case by applying the judicial application of mind. The author strongly
believes that this case is based solely on an irrational and unjustified reasoning, which
sabotaged the sole objective of section 84.
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SEBI'S ORDER AGAINST PRICEWATERHOUSE
ENTITIES: AN APPRAISAL

- Tejas Mundley*

ABSTRACT

Earlier this year, when SEBI passed its Order against the entire network of Pricewaterhouse in
India in connection with their involvement in the fudging of accounts of Satyam Computer
Services Limited, the auditing profession in India was feeling the ripples. This became evident
with several auditors terminating their engagements with certain listed companies for a vast
multitude of reasons including but not limited to hostile management, information asymmetry,
etc. An appraisal of the Order reveals that the observations made therein have the potential to
change the way the audit process works in India. Accordingly, the author has sought to delve
into the same and in the process, understand how gatekeepers of a company are held accountable,
what are the standards applicable to them, their responsibilities and thereafter, the scope of the
study has been broadened to statutory auditors with a focus on listed entities particularly in the
Indian context. Towards the end, certain recommendations have been made keeping in mind the
Indian context while also focusing on the recommendations of various committees including the
Kotak Committee. It is important to mention that there should be a regulatory framework to deal
with the discretion available to an auditor while making them accountable for their words and
to prevent this crucial process from further deterioration.

INTRODUCTION

The vast multitude of corporate frauds which have occurred in the past decade or so
(Enron, Satyam, etc.) have highlighted the need for good and transparent corporate
governance. Corporate Governance has been defined as “comprising of applying
policies, proper implementation and continuous monitoring with accountability of the
governing body being one of the mechanisms of governing”.1 A perusal of these acts
reveal that no matter how ‘greedy’ corporate officers may have been, these actions
would not have been possible without the acquiescence of auditors who act as
‘gatekeepers’. This inference is inescapable when one looks at the responsibility of
these gatekeepers to act as the custodian of stakeholder interests. This  aspect will be
further delved into over the course of this Article. Another cause for concern is the

*Student, Hidayatullah National Law University, Raipur.
1 Henry Campbell Black, Black’s Law Dictionary (2nd edn, The Law Exchange 1995).
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inherent inconsistency in the processes adopted by statutory auditors in a few cases.
Take for example the case of Vijay Mallya’s United Spirits Limited where
PricewaterhouseCoopers (hereinafter PwC) was engaged both as a statutory as well as
a forensic auditor in different financial years. The forensic audit detected irregularities
in its financial matters even in respect of those years wherein PwC as the statutory
auditor had categorically ruled out any irregularities.2 This makes one wonder about
the value of ‘unqualified opinions’ of statutory auditors of a company on which the
investors rely.

To begin with, the question that arises is ‘who are these ‘gatekeepers’ and what is
expected of them’? On one hand, they have been defined as intermediaries who provide
verification and certification services to investors, on the other; they have been considered
institutions or agencies that are imposed between investors and managers/owners in
order to play a watchdog role.3 This includes a variety of private actors namely attorneys,
accountants, and other industry professionals who play a critical role in the functioning
of the securities industry.4 In practice, they work with an enterprise to correct
misreporting before it occurs,5 by acting as gatekeepers of behavioral standards, which
entrusts them with the responsibility of pre-emptive action, done primarily by being
alert to the risks that exist.6  It has been observed in the context of Enron, that outsider
accountants/auditors acted in concert with management in perpetrating the fraud by
taking advantage of laws which permitt them to behave in an apparently fraudulent
manner. Resultantly, these were the professionals who helped in carrying out the
corporate ruse when they should ideally have raised red-flags.7 It has been argued that
these gatekeepers in general, and auditors in particular, act based on the confidence
reposed on them by the various stakeholders involved. Moreover, it has been seen that
a major lapse on the part of the auditors can have a trickle-down effect on the market,

2 Khushboo Narayan, ‘Advisory Firms call into question Auditors’ Role in USL fallout’ The Indian
Express (Mumbai, 28 April 2015) <https://indianexpress.com/article/business/business-
others/advisory-firms-call-into-question-auditors-role-in-usl-fallout/> accessed 15
September 2018.

3 Kshama Kaushik and Rewa Kamboj, ‘Study on the State of Corporate Governance in India’
(Indian Institute of Corporate Affairs) <http://iica.in/images/Auditors.pdf> accessed 26
August 2018.

4 Todd Fishman, ‘The SEC’s Renewed Focus on Gatekeepers’ (Allen & Overy, 1 November 2016)
<www.aoinvestigationsinsight.com/the-secs-renewed-focus-on-gatekeepers/> accessed 15
September 2018.

5 Lawrence A Cunningham, ‘Beyond Liability: Rewarding Effective Gatekeepers’ (2007) 92
Minnesota Law Review 323.

6 SEC v WorldCom 2003 WL 22004827 (SDNY).
7 Lawson v FMR LLC 571 US 429.

https://indianexpress.com/article/business/business-
http://iica.in/images/Auditors.pdf
http://www.aoinvestigationsinsight.com/the-secs-renewed-focus-on-gatekeepers/
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which begins with the investors and extends to the management of the company, placing
reliance on the reports of the external experts owing to their specialization.8 It is in this
backdrop that the recent order by SEBI against PwC and its network entities in India
(hereinafter PwC Order) has been analysed to arrive at conclusions and identify the
implications of this on the auditing landscape in India.

SEBI’S ORDER AGAINST PWC AND ITS NETWORK ENTITIES

FACTS

INVESTIGATION

SEBI upon receiving an e-mail from B. Ramalinga Raju admitting to large-scale
manipulations in the books of accounts of Satyam Computer Services Ltd. (hereinafter
SCSL), carried out investigations into the affairs of SCSL to ascertain whether the
provisions of the SEBI Act or regulations thereunder had been violated.9

At the relevant time, PwC was the statutory auditor of SCSL and upon investigation, it
was found that SCSL’s books of accounts contained inflated and manipulated bank
balances, etc. which had been prepared by the directors of SCSL in connivance with
PwC.10

ISSUE OF SHOW CAUSE NOTICES (HEREINAFTER SCNS)

The SCNs were issued to the eleven partnership firms in India owing to the fact that
they belonged to the same network and the core engagement team on SCSL consisted of
persons who were on the payroll of multiple entities in the network. Subsequently, they
were accused of acting in gross violation of the duties and responsibilities cast upon
them as auditors and were complicit in or acquiesced in the fraud perpetuated by
Ramalinga Raju and others at SCSL.11

8 Elisse B Walter, ‘Gatekeepers Are the Key to Good Governance’ (Forbes, 21 June 2010) <https://
forbes.com/2010/06/21/shareholders-risk-gatekeepers-elisse-walter-leadership-
governanceethisphere.html#23ff90b810da> accessed 15 September 2018.

9 Re Price Waterhouse WTM/GM/DRA 1/83/2017-18 paras 1, 2.
10 Waterhouse (n 9) para 3.
11 ibid paras 4 and 12.

https://
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REPLIES TO SCNS

Noticees had contended, inter alia, that SEBI lacked jurisdiction to take action and
jurisdiction, if any, was only with the ICAI because at no point in time had they ‘dealt
in securities’ or were ‘persons associated with the securities market’.12

ISSUES

There were two issues, which arose for consideration:

1. Whether SEBI had jurisdiction to pass orders against audit firms?

2. What was the standard of proof for proving ‘fraud’ under the FUTP Regulations,
2003, as alleged in the SCNs?

CONSIDERATION OF ISSUES ON MERIT

JURISDICTION

SEBI, as the securities market regulator, had jurisdiction if the evidence sufficiently
indicated the possibility of there being a role of the auditors in the alleged fraud,
whereupon it could pass appropriate directions in order to protect the interests of the
investors.13

It was found that there existed significant deviations from the Accounting Standards
and other guidelines during the audit of SCSL. In addition, there was no ‘professional
skepticism’ exercised by PwC in the course of the audit.14

This was further supplemented by deviations committed by the engagement team in
the audit of the bank balances where they completely lost control of the confirmations
received from the banks, particularly the Bank of Baroda, New York branch.15

When PwC received a whistleblower’s letter flagging the inflation of balances in the
books of account, there was no response elicited, and multiple transactions were called
off and audits deferred. These events went on to highlight the complicity on the part of
the auditors.16

12 ibid para 14.
13 ibid para 18.
14 Waterhouse (n 9) paras 167-168.
15 ibid para 167.
16 ibid para 171.
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BURDEN OF PROOF

SEBI relied on precedents laying down the law that while issuing directions and
imposing penalties for offences under the SEBI Act and the FUTP Regulations, the
burden of proof was of ‘preponderance of probabilities’ and not of ‘proof beyond
reasonable doubt’ as argued by the Noticees.17

LIABILITY OF PWC NETWORK IN INDIA

They were held liable due to the fact that though only PwC (branch office being at
Hyderabad) was appointed by SCSL, the assignment was taken up by PwC Bangalore
and the core engagement team drew upon personnel and resources from various
network entities. In addition, there was an omnibus reference to ‘Price Waterhouse’ in
the Annual Reports of SCSL and therefore it could be concluded that the shareholders
had acted under the impression that PwC, an internationally recognized brand of
auditors, conducted the audit.18

DIRECTIONS

Directions were passed by SEBI prohibiting firms practicing as chartered accountants
in India under the brand and banner of PwC from issuing any certificate of audit of
listed companies or certificates related to SEBI obligations. Similarly listed companies
were prohibited from engaging them for a period of two years.19 The lead audit partners
also passed directions for disgorgement of profits.

Prima facie the PwC Order extends to – (i) statutory audit of listed companies, for a
period of two years, by (ii) entities/firms practicing as chartered accountants as part of
the PwC network in India,20 in addition to the following:

1. PwC network firms cannot issue certificates of compliance with any law or
obligation administered by SEBI.
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17 ibid para 184.
18 ibid paras 197 and 199.
19 Waterhouse (n 9) para 205.
20 ibid.
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2. The Order is limited primarily to the statutory auditing by PwC and not the other
services like consulting, tax advisory etc. However, a domino effect cannot be
ruled out owing to a lack of trust that might be developed in clients.21

3. The insolvency practice, which actually forms a part of PwC’s regulatory practice,
should not be affected since SEBI does not regulate proceedings under the
Insolvency Code.22

4. PwC network can still undertake forensic audits of companies. In the aftermath of
the Nirav Modi scam surfacing, PNB had invited bids to conduct a forensic audit
and PwC had been the lowest bidder. Its bid was rejected, even though they were
not prohibited by the order, which could also be seen by looking at how a forensic
audit is conducted.23

5. While the order was to come into force immediately, it would not impact audit
assignments for FY 2017-18.24 This was extended by SAT to allow PwC to complete
audit assignments already undertaken for clients who follow the financial year
beginning January 1, 2018.25 The SAT, vide its order dated February 15, provided
PwC with further extension up to March 31, 2019, or till the time of the constitution
of a new Division bench, whichever is earlier.26

Additionally, earlier this year, the Hon’ble Supreme Court passed an order against
Multinational Audit Firms (hereinafter MAFs) wherein it was held inter alia that auditing
is a function of great public importance because financial statements audited by qualified
auditors are acted upon and failures of the auditors have resulted into scandals in the
21 ‘SEBI ban on PwC: Revenues to take a hit and clientele to shrink, but tax, accounting won’t be

impacted, says audit firm’ (Firstpost, 12 January 2018) <https://firstpost.com/business/
sebi-ban-on-PwC-revenues-to-take-a-hit-and-clientele-to-shrink-but-tax-accounting-wont-be-
impacted-says-audit-firm-4299233.html> accessed 15 September 2018.

22 ‘Regulatory services’ (Pricewaterhouse Coopers) <https://PwC.in/india-services.html> accessed 15
September 2018.

23 Somesh Jha and Sudipto Dey, ‘Rs 114-bn scam: PNB says will not appoint PwC India as forensic
auditor’ (Business Standard, 24 February 2018) <https://business-standard.com/article/
finance/rs-114-bn-scam-pnb-says-will-not-appoint-PwC-india-as-forensic-auditor-
1180224000271.html> accessed 15 September 2018.

24 Waterhouse (n 9) para 206.
25 ‘PwC to complete audits taken on this calendar year, but ban to continue’ (Business Today, 19

January 2018) <https://businesstoday.in/current/corporate/PwC-to-complete-audits-
taken-on-this-calendar-year-but-ban-to-continue/story/268454.html> accessed 15 September
2018.

26 Shivani Saxena, ‘Price Waterhouse Gets Partial Relief at The Securities Appellate Tribunal’
(Bloomberg Quint, 16 February 2018) <https://bloombergquint.com/law-and-policy/2018/
02/16/satyam-scam-price-waterhouse-gets-partial-relief-at-sat-from-sebi-ban> accessed 15
September 2018.

https://firstpost.com/business/
https://PwC.in/india-services.html
https://business-standard.com/article/
https://businesstoday.in/current/corporate/PwC-to-complete-audits-
https://bloombergquint.com/law-and-policy/2018/
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past,27 a role that has been acknowledged by the firms also.28 Understanding the
implications of the PwC Order on the auditing profession in general and statutory
auditors of listed companies needs to be undertaken after noting the above observations
of the Court.

TAKEAWAYS FROM THE ORDER

ROLE OF AUDITORS

This was captured by Lord Oliver who looked at it in light of shareholding of companies
being widely dispersed and hence independent of management. According to him, the
managers operate in a fiduciary capacity and hence are answerable to the shareholders,
which is where the auditor steps in and ensures, as far as possible, that the financial
information as to the company’s affairs prepared by the directors accurately reflects the
company’s position in order.29 This is done, firstly, to protect the company itself from
the consequences of undetected errors or, possibly, wrongdoings (for instance, declaring
dividends out of capital); secondly, to provide shareholders with reliable intelligence
for the purpose of enabling them to scrutinize the conduct of the company’s affairs and
to exercise their collective powers to reward, control or remove those to whom that
conduct has been confided.30

Bridging the ‘expectation gap’ which basically consists of differences between the
perceptions of the duties and responsibilities of auditors held by the investors, and the
public generally, as against the views and official pronouncements of auditors and the
auditing profession is another important step in clarifying the end goal of an audit.31

The way the market functions nowadays, it puts a lot of pressure on companies to meet
the expectations of the investor community. Therefore, there is an increased tendency
to engage ‘smoke and mirrors’ to enhance their earnings, which is actually more
detrimental to third parties than the managers.32 The statutory auditors are important
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27 S Sukumar v ICAI (2015) SCC Online Kar 7764 para 49.
28 ‘Competition and choice in the Audit Market’ (Pricewaterhouse Coopers) <https://PwC.com/gx/

en/auditservices/publications/regulatory-debate/assets/PwC-point-of-view-competition-
and-choice.pdf> accessed 15 September 2018.

29 Leeds Estate Building & Investment Co v Shepherd (1887) 36 Ch D 787.
30 Caparo Industries Plc v Dickman [1990] 2 AC 605 630C-G.
31 JSA Fourie, ‘Auditors and Corporate Illegality and Fraud’ (1994) 6 South African Mercantile Law

Journal 178.
32 Reinier H Kraakman, ‘Corporate Liability Strategies and the Costs of Legal Controls’ (1984) 93

Yale Law Journal 857.

https://PwC.com/gx/
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because they have a responsibility to ensure that the financial statements of the company
present the true financial position of the company and attest them in accordance with
professional standards.33 This is because investors commit their personal funds to
companies, relying, at least in part, upon the auditor’s opinion that a company’s
financial statements fairly reflect its financial position.34 The corollary of the problem
mentioned is the management’s desire to take ‘short-cuts’ and this has a possibility of
involving the auditors too.35 This is commonly classified as the ‘Agency Issue’, which
arises primarily due to the large size of organizations and the dispersed decision-
making power, which renders direct supervision over all decision making unfeasible
and almost impossible.36 In addition, there usually exists a commitment/self-serving
bias among the auditors towards a big-ticket client, which has the possibility of making
them averse to differing, or taking positions contrary to those of the client and addressing
these issues need to be at the base of policy making in this regard.37

It has been said that auditors should not be made liable for not tracking out ingenious
and carefully laid schemes of fraud when there is nothing to arouse their suspicion.
Yet, it does not follow because defalcations escaped the attention of one set of competent
auditors, which is a defence for other auditors who have failed to make the inquiries
and investigations that they were required to do in the course of their duty.38 The
greater the number of undiscovered peculations, the more difficult it will be for auditors
to resist a finding of negligence in failing to discover them.39 This is the position that
has been adopted by SEBI against PwC in its recent order.

PROFESSIONAL SKEPTICISM REQUIREMENT

Another question that arises is that what is the extent of an audit by a statutory auditor?
Broadly, the purpose is to put a stamp on the financial information giving a ‘true and

33 Securities and Exchange Act 1934 (USA).
34 Isaac C Hunt Jr, ‘Accountants as Gatekeepers – Adding Security and Value to the Financial

Reporting System’ (SEC, 26 October 2001) <https://sec.gov/news/speech/spch518.htm>
accessed 15 September 2018.

35 Donald C Langevoort, ‘Managing the Expectations Gap in Investor Protection: The SEC and the
Post-Enron Reform Agenda’ (2002) 48 Villanova Law Review 1139.

36 Richard W Painter, ‘Convergence and Competition in Rules Governing Lawyers and Auditors’
(2004) 29 Journal of Corporation Law 397.

37 Fourie (n 31).
38 Joseph A Guillory, ‘The Audit Committee Financial Expert Requirement and the Internal Control

Attestation: Effective Contributions to Corporate Governance’ (2005) 94 Kentucky Law
Journal 600.

39 Rupert M Jackson and John L Powell, Professional Negligence (3rd edn, Sweet & Maxwell 1992) ch
8.

https://sec.gov/news/speech/spch518.htm
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fair view’ of the state of affairs of the company. It has been argued that an audit conducted
in accordance with the auditing standards can rarely uncover management frauds
and the same can only be achieved after forensic audits and it is not feasible to conduct
every audit with a forensic bent of mind.40 This seems to be a very simplistic position.
While it cannot be argued that auditing by itself is incapable of separating errors from
deceptions and the variety of deceptions resorted to by managers is constantly
increasing, this makes a case for auditors to seal the potential gaps by probing, asking
questions of managers, obtaining information from a variety of sources.41 This is what
professional skepticism involves, that is, reliance wherever possible but not wholly on
company’s own internal system, while not having to plan the program with suspicion
of fraud in his mind, but still planning procedures that take account of the possibility
that the affairs examined may not be true through errors, innocent or fraudulent,
appearing in the records.42 Pacific Acceptance has been a landmark precedent in as much
as it has settled the position that an auditor’s duty includes a duty to pay due regard to
the possibility of fraud, and when fraud is suspected or detected, to give the necessary
warnings. The liability is under the law of negligence and courts shall holistically
analyse the standards of professional skill and care displayed throughout the audit.43

EXTENSIVE AUDIT

This is a corollary to professional skepticism. SEBI has emphasized at different junctures
the following:

1. In light of the importance of their statements and signatures, auditors are supposed
to carry out an in-depth examination and not just a superficial one, in compliance
with all the accounting standards.44

2. Since statutory auditor and internal auditor perform audit, it is essential to
maintain synergies between the two. Internal auditor has the task of ensuring that
internal control mechanisms are sufficient and this has to be checked by the
statutory auditor before the commencement of the audit by a ‘walk-through’ test.45
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40 Kshama Kaushik and Rewa Kamboj, ‘Study on the State of Corporate Governance in India’
(Indian Institute of Corporate Affairs) <https://iica.in/images/Auditors.pdf> accessed 26
August 2018.

41 Lawrence A Cunningham, ‘The Appeal and Limits of Internal Controls to Fight Fraud, Terrorism,
Other Ills’ (2004) 29 Journal of Corporation Law 298.

42 Pacific Acceptance Corporation Ltd v Forsyth (1970) 92 WN (NSW) 29, 76-77.
43 ibid 70.
44 SEBI v Kailash Chand Agarwal MANU/SB/0003/2007.
45 Waterhouse (n 9) para 105.
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3. In addition, the information sought by auditors has to be obtained primarily from
external sources and from the auditee only when the external confirmations are
not available after reasonable follow-up efforts have been made.46

4. Information received through the auditee should not be taken at face value,
notwithstanding the size of the company, its reputation and other connected
matters.47 Thus, the auditor must go beyond what meets the naked eye and verify
all the information.48

5. Importantly, it is now evident that continuous omission to check figures of the
company can lead to an inference of complicity of the auditors.49

ADHERENCE TO THE AAS AND OTHER GUIDANCE/INSTRUCTIONS

Principles laid down in the AAS, GAAP, Guidance Notes of the ICAI, etc. have to be
adhered to by the auditor. Further, where the standards prescribe an item as having a
material risk, the auditor must adhere to the more stringent requirements in relation
thereto. Also, avoid bypassing it with any other comparatively lenient approach, so
much so that they can adopt procedures beyond the initial plan to subject it to the
required level of scrutiny.50 An example of this would be PwC’s departure from subjecting
the current account balances and the FD’s with Bank of Baroda, New York branch and
relying upon the SCSL’s internal balance confirmations without even making requests
to the concerned bank branch. If the above exercise fails and the auditor has to make a
material deviation from the AAS, there should be an explanation provided for reasons
thereto.51

DESIRE TO RETAIN THE CLIENT AND FOR GREATER PROFITABILITY

The first premise of the gatekeeper theory is that reputation is the auditors’ most valuable
asset and every attempt shall be made to preserve it. There exists an altogether different
scenario in practice wherein reputation is not a good incentive, which might be true
owing to multiple factors such as concentrated markets (where all firms might be

46 ibid para 63.
47 Waterhouse (n 240) para 102.
48 ibid paras 112 and 158.
49 ibid para 180.
50 ibid paras 29, 146 and 148.
51 ibid para 24.
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involved in some scandal or the other but companies have no choice), agency problems,
inducements offered to the firm which far outweigh the risks of reputational losses.52

As the Enron fiasco unfolded, it was observed that the aspect of self-serving bias could
not be removed from the audit process which arose due to a multiplicity of factors at the
sub-conscious level like discretionary power in interpreting financial statements,
attachment of the engagement partner (if not the whole firm) to a certain client.53

Accordingly, it was found that this bias resulted in auditors being more than willing to
certify results and state them to be in line with the GAAP.54 Along with the angle of
commercial gains, this was also highlighted by SEBI in the PwC Order. It was opined
that the auditors of a company should not be carried away by the fame, reputation,
good standing of the company in the course of the audit and thereby betray the
shareholders.55

RECOMMENDATIONS

A PERUSAL OF THE KOTAK COMMITTEE RECOMMENDATIONS

In its Report, the Committee on Corporate Governance (hereinafter Kotak Committee)
had recommended that the existing Quality Review Board (hereinafter QRB) be
strengthened further and be made more independent with the objective of attaining
IFIAR membership.56 The way it is constituted right now has been criticized with further
calls to make it more independent of the profession. Therefore, till such time as the
NFRA is constituted, the QRB should be strengthened such that it can perform oversight
functions akin to those of the PCAOB in the USA.57 It is imperative that QRB is made
functional going forward to ensure quality in the audit process by a critical review of
the intensity and integrity of auditors by peer auditors on an annual basis.58 This could
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52 Jose Joao Montes Ferreira-Gomes, ‘Auditors as Gatekeepers: The European Reform of Auditors’
Legal Regime and the American Influence’ (2005) 11 Columbia Journal of European Law 689.

53 Max H Bazerman et al, ‘Why Good Accountants Do Bad Audits’ (Harvard Business Review,
November 2002) <https://hbr.org/2002/11/why-good-accountants-do-bad-audits>
accessed 15 September 2018.

54 ibid.
55 Waterhouse (n 9) paras 179, 187, and 203.
56 Report of the Committee on Corporate Governance (5 October 2017), para 13, ch VII 89 <https:/

/sebi.gov.in/reports/reports/oct-2017/report-of-the-committee-on-corporate-
governance_36177.html> accessed 15 September 2018.

57 ‘Report of the CII Task Force on Corporate Governance’ (Ministry of Corporate Affairs, November
2009) Recommendation 19 <https://mca.gov.in/Ministry/latestnews/
Draft_Report_NareshChandra_CII.pdf> accessed 15 September 2018.

58 ibid.
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be done in terms of both budgetary allocations and personnel, to maintain the faith of
the ordinary investor in the auditing profession.59

Furthermore, it has been observed in some corners that the way MAFs are organized,
the interests of the securities market would be better served if there was a limitation on
the category of services that could be provided or at least further disclosed. Currently,
in addition to auditing services, firms can only offer those services, which are approved
by the Audit Committee and are not prohibited otherwise.60 However, the Kotak
Committee noted that there was no concurrent obligation on the company to further
report this to the stock exchanges. This proposal, therefore, needs consideration and
amendments could be made so as to make it necessary for listed companies to disclose
the total fee paid to auditors and all entities in the network of which auditor is part in
the annual report.61 This proposal has found traction in the USA also, where it is a clear
position that separation of the audit and non-audit services is essential to avoid the
role of an auditor being reduced to advocacy and to assure the investors of the
independence of the auditor.62

In the immediate aftermath of the PwC order, amid reports that the promoters had
diverted funds from Fortis Healthcare, its statutory auditor Deloitte refused to sign
their accounts for Q2.63 Other auditors have begun taking similar measures including
quitting the audit mandate, admitting to lack of information, etc. The case in point
being PwC quitting the mandate of Vakrangee and Atlanta with Deloitte resigning as
statutory auditor of Manpasand Beverages citing lack of information sought by them
from the management.64 These instances of auditors being more careful with what they

59 Krishnamurthy Subramanian, ‘How to tackle bank fraud: PNB scam should pave the way to
reforming the audit profession in India’ (The Times of India, 23 February 2018) <https://
blogs.timesofindia.indiatimes.com/et-commentary/how-to-tackle-bank-fraud-pnb-scam-
should-pave-the-way-to-reforming-the-audit-profession-in-india/> accessed 15 September
2018.

60 Companies Act 2013, s 144.
61 ‘Report of the Committee on Corporate Governance’ (5 October 2017) <https://sebi.gov.in/

reports/reports/oct-2017/report-of-the-committee-on-corporate-governance_36177.html>
accessed 15 September 2018.

62 Arthur Laby, ‘Differentiating Gatekeepers’ (2006) 1 Brooklyn Journal of Corporate, Financial &
Commercial Law 154.

63 ‘Fortis Healthcare, Religare tumble on reports of serious fraud probe by SEBI’ (Business Standard,
20 February 2018) <https://business-standard.com/article/news-cm/fortis-healthcare-
religare-tumble-on-reports-of-serious-fraud-probe-by-sebi-118022000292_1.html> accessed
15 September 2018.

64 ‘Under regulatory glare, Auditors raise decibels on gaps at listed firms’ (Business Standard, 3 June
2018) <https://business-standard.com/article/companies/under-regulatory-glare-auditors-
raise-decibels-on-gaps-at-listed-firms-118060300191_1.html> accessed 15 September 2018.
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certify is a good sign for investors but they also bring to the surface another issue i.e.
about the impact of negative observations by auditors or their abrupt resignation which
might be due to other issues. Under the current legal framework, the auditor who
resigns from a company has to complete the appropriate filings with the Registrar and
the company itself.65 Also under the LODR Regulations, change in auditors is treated
as a material event and therefore, must be disclosed to the stock exchanges forthwith.66

These regulatory gaps, when seen in the light of the new developments post Satyam
and the PwC Order necessitate discussion on the possibility of amending the disclosure
requirements in such a manner that the detailed reasons for the resignation of the
auditor be disclosed to the stock exchanges and public for greater transparency.67

CERTIFYING THE CERTIFICATES BETTER

It is well recognised that reliable financial statements are at the core of corporate
governance and therefore, the fiduciary role of auditors is crucial. Therefore, SEBI has
recently proposed to amend various regulations laying down obligations relating to
fiduciaries and accordingly, it has been proposed that a fiduciary who submits or
issues any certificate or report as required thereunder shall –

1. ensure that such a certificate or report is true in all material aspects;

2. exercise due care, skill and diligence and ensure proper care with respect to all
processes involved in the issuance of such certificate or report;

3. report in writing to the Audit Committee of the listed company or to the compliance
officer in case of an intermediary, trustee in case of pooled investment vehicle, as
the case may be, any material violation of securities laws, noticed while
undertaking such an assignment.68

This seems to be a very crucial development and it could have the effect of allowing the
stakeholders to have reasonable foresight while taking investment decisions. The
preparation of financial statements is something that requires constant communication
between the statutory auditors and the management/audit committee and hence one

65 Companies Act 2013, s 140.
66 SEBI (Listing Obligations and Disclosure Requirements) Regulations 2015, pt A sch III.
67 ‘Report of the Committee on Corporate Governance’ (SEBI, 5 October 2017) <www.sebi.gov.in/

reports/reports/oct-2017/report-of-the-committee-on-corporate-governance_36177.html>
accessed 15 September 2018.

68 ‘Consultation Paper on Proposed SEBI (Fiduciaries in the Securities Market) (Amendment)
Regulations’ (SEBI, 13 July 2018) <httpd://sebi.gov.in/reports/reports/jul-2018/
consultation-paper-on-proposed-sebi-fiduciaries-in-the-securities-market-amendment-
regulations-_39541.html> accessed 15 September 2018.

http://www.sebi.gov.in/
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of the purposes of an audit is to analyze the internal controls of the company. To
safeguard the process here, it is also proposed that in this regard, a requirement should
be introduced wherein the auditor shall publicize the assumptions made in the audit
process and these could be offered protection as forward-looking statements unless of
course they are made with knowledge of their falsity.69 In addition, for those relying on
financial information, the length of the relationship of the auditor with the entity is an
important factor and hence, a requirement for a brief statement of the history of the
auditor’s relationship with the firm would provide useful information to third parties
and entail no significant additional costs to the issuer.70

ENGAGEMENT PARTNER SIGNATURES

One of the glaring defects in the Satyam matter was that the engagement partners used
to perform certifications in the name of PwC and the partners signed in the name of
PwC and did not mention the individual audit firm. One of the fixes that the author
would like to suggest to prevent these instances is to introduce the requirement of
signature of the engagement partner in an audit, mentioning clearly the name of the
firm (particularly with respect to MAFs which have a network of entities sharing
synergies).71 Benefits of this practice are manifold in as much as it increases the liability
and therefore necessitates greater caution on the part of the engagement team.72 However,
this could be offset by an increase in audit fees and billables, something that has been
corroborated by empirical evidence abroad and hence, is a question that requires lots of
stakeholder analysis as to whether it survives a cost-benefit analysis or not.73

69 James D Cox, ‘Strengthening Financial Reporting: An Essay on Expanding the Auditor’s Opinion
Letter’ (2013) 81 George Washington Law Review 1036.

70 ibid 1055.
71 ibid 1061.
72 Cathy Cole, ‘Audit Partner Accountability and Audit Transparency: Partner Signature or

Disclosure Requirement’ (2014) 14(2) Journal of Accounting and Finance.
73 Joseph V Carcello and Chan Li, ‘Costs and Benefits of Requiring an Engagement Partner

Signature: Recent Experience in the United Kingdom’ (2013) The Accounting Review <https:/
/papers.ssrn.com/sol3/papers.cfm?abstract_id=2225427> accessed 15 September 2018.
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CRITIQUE OF THE PERSONAL DATA
PROTECTION BILL, 2018

-Venkata Sai Aditya Santosh Badana*

ABSTRACT

The expert committee chaired by Justice B.N. Srikrishna in its final report aptly titled ‘A Free
and Fair Digital Economy– Protecting Privacy, Empowering Indians’ submitted to the Ministry
of Information Technology has embarked upon a draft ‘Personal Data Protection Bill, 2018’,
that could structure the data protection framework in India for decades to come.

The bill is a host to several structural reforms including amendments to several Legislations for
the harmonious interpretation and birth of new rights, such as Data Portability, Data Protection,
Impact Assessment and an omnibus enforcement. A quasi-judicial agency, the ‘Data Protection
Authority’ is also proposed. The bill also calls for imprisonment terms in the event of violations
of sensitive personal data and hefty penalties in case of non-compliance. The focal point of the
bill is ‘informed consent’, which irrefutably forms an integral test before imposing penalties.
Additionally, the Competition Commission of India has been empowered to regulate the
combinations of data processing entities, which fall short of the turnover thresholds. While the
practical utility of the European Union’s General Data Protection Regulation (hereinafter EU
GDPR) is yet to be seen, the bill is drafted in a way to ensure that it passes the espoused adequacy
test of the Court of Justice of the European Union (hereinafter CJEU), and not to stifle the
proliferation of digitalisation in India.

It is in this backdrop, that we intended to author this doctrinal paper which is innately structured
to elucidate the nuances and the ramifications of the bill on Aadhaar Litigation and State
Surveillance. An intricate emphasis has been laid down over the infirmities and shortcomings of
the existing bill. Given the infancy of the bill, one can only hope that the bill remains flexible to
alterations in the light of global experiences.

*Student, ICFAI Law School, Dehradun.
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EXTENT OF APPLICATION OF THE DRAFT BILL

The definition of ‘personal data’ is extremely wide in comparison to the 2011 ‘sensitive
personal data’ of individual rules.1 Barring a few provisions, the instant bill has
application to manual storing and processing of personal data. Thus, several non-
digital businesses such as small grocery stores, handling even non-sensitive personal
data are likely to be burdened with huge compliances, unless the authority provides
exemptions.2 Notably, data of sensitive personal nature is treated differently, i.e., placed
on a higher footing, mandating higher standard of compliance, as well as explicit
consent for its processing. For the purpose of data localisation, an additional category
of information is identified, i.e., ‘critical personal data’, however, the definition of the
same did not find its place in the bill. Section 3(35) of the instant bill outlines “sensitive
personal data comprises of financials and health information, sexual orientation etc.”

Section 3(29) of the bill attempts to define ‘Personal Data’ in line with European
standards as, “data about or relating to a natural person who is directly or indirectly identifiable,
having regard to any characteristic, trait, attribute or any other feature of the identity of such
natural person, or any combination of such features, or any combination of such features with
any other information”.

The bill was not only extended to the processing of personal data collected within the
territory of India and collected by Indian citizens/companies, but is also designed to
have extra territorial application. It is stretched to the processing of data-by-data
fiduciaries or processors of data principals not present within the territory of India; if
such processing is:

1. in connection with any activity which involves profiling of data principals within
the territory of India, or

2. in connection with any business carried on in India, or any systematic activity of
offering goods or services to data principals within the territory of India;

The bill fails to comprehensively define what constitutes ‘carrying on business in India’.
To exemplify, the Australian privacy principles3 without defining ‘carrying on business’

1 Information Technology (Reasonable security practices and procedures and sensitive personal
data or information) Rules 2011.

2 Nishith Desai Associates, ‘New Data Protection Law Proposed in India! Flavors of GDPR’
(Nishith Desai Associates, 30 July 2018) <https://nishithdesai.com/information/research-and-
articles/nda-hotline/nda-hotline-single-view/article/new-data-protection-law-proposed-in-
india-flavors-of-gdpr.html> accessed 2 August 2018.

3 Privacy Amendment (Enhancing Privacy Protection) Act 2012.

https://nishithdesai.com/information/research-and-
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have interpreted to include commercial enterprise, ‘systematically and regularly with
a view to profit’ or to embrace ‘activities undertaken as a commercial enterprise in the
nature of a going concern, i.e., activities engaged in for the purpose of profit on a
recurring basis’.

The bill therefore integrates the principles of nationality and territoriality with the
rationale to extend the Data Protection Authority’s jurisdiction not only to personal
data of persons present in India; but also to personal data processed in India by foreign
entities and personal data processed by Indian companies. The bill is an earnest attempt
to maintain proportion between seeking to bring under its purview the applicability of
the bill to the personal data of foreign residents,4 and at the same time has made certain
notable exceptions to prevent stifling of data processing activities in India.

For instance, the definition of ‘personal data’ is not limited to Indian residents and
citizens as section 2 of the instant bill employs a method of having territorial nexus
with India for establishing jurisdiction. Under section 2, if any person or entity within
India processes the data, then the provisions of the bill will apply. This step endorses
the ideology that India is seeking to provide an equivalent level of data protection to the
data of foreigners, hence increasing the chances of gaining ‘data adequacy’ status from
the European Union.5

Nonetheless, the expert committee took cognizance of the requests of the domestic data
processing stakeholders under section 104 of the instant bill, which grants the Central
Government the power to exempt the processing of personal data of data principals
located outside India by Indian data fiduciaries, if pursuant to a contract executed with
a person outside the territory of India.6

NOTICE

Under the bill, the data fiduciary is required to provide a data principal with a nebulously
written adequate notice, prior to the collection of personal data as enumerated below,

1. Comprehensively and elaborately detailed information in multiple languages,
must be provided in relation to the personal data being collected, in the event of

4 Ministry of Electronics and Information Technology, White Paper on Data Protection Framework for
India (2018).

5 ‘Office Memorandum No 3(6)/2017-CLES’ (Ministry of Electronics & Information Technology, 31
July 2017) <http://meity.gov.in/writereaddata/files/
MeitY_constitution_Expert_Committee_31.07.2017.pdf> accessed 5 November 2018.

6 Associates (n 2).

http://meity.gov.in/writereaddata/files/
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collection of personal data, or as soon as reasonably practicable if the personal
data is not directly collected from the data principal (hereinafter Notice). However,
the instant bill has failed to outline such multilingual notices, which were deemed
necessary.

2. Progressively, in-line with the Data Protection Act of the United Kingdom, the
notice should be clear, concise and easily discernible.

Irrespective of the above, from a ground level implementation standpoint, it has to be
noted that practical issues that are likely to arise, are as follows:

1. Information about enterprises, individuals with whom such personal data is
intended to be shared is liable to be enlisted in the notice itself. However, what is
not clear is whether the names of the particular entities are to be disclosed, or the
nature and category of entities. The final draft should address these lacunae,
because it is not possible to anticipate the sharing of data with by the data fiduciary

2. The collection source of personal data is also liable to be disclosed. It has to be
noted that gauging the source in a decentralized data-clusters sharing architecture
may get very unascertainable, more so, because multiple group companies or
related entities maybe involved.

3. This enormity of data notices may become a source of ‘data fatigue’ to data
principals, ultimately frustrating the objective.

Additionally, the proposed Data Protection Authority has been delegated with the
power to earmark the list of specifics to be disclosed in notices. One can only hope that
the Authority does not make the notice very cumbersome by an unreasonably prolix
list.

According to the Council of European Law and European Data Protection Directive
Laws Well, controllers of processing operations are obliged to inform the data subject
in advance, about their intended processing.7 This obligation does not depend on a
request from the data subject, but must be complied with proactively by the controller,
regardless of whether the data subject shows interest in the information or not.

The information must include the purpose of processing, as well as the identity and
contact details of the controller.8 The Data Protection Directive requires further
information to be given where this ‘is necessary, having regard to the specific

7 Convention 108, art 8(a); Data Protection Directive 1995, arts 10, 11.
8 Convention 108, art 8(a); Data Protection Directive 1995, arts 10(a), 10(b).
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circumstances in which the data are collected, to guarantee fair processing in respect of
the data subject’. Articles 10 and 11 of the directive outline, among other things, the
categories of data processed and the recipients of such data, as well as the existence of
the right of access to and the right to rectify the data. Where data is collected from the
data subjects, the information should clarify whether replies to the questions are
obligatory or voluntary, as well as the possible consequences of a failure to reply.9

CONSENT

The Expert Committee’s White Paper has devoted a substantial time to deliberate upon
discussing consent and plugging the gaps of Sensitive Personal Data or Information
(hereinafter SPDI) Rules, 2011.10 Some of the salient features edified under the draft bill
are specified hereunder:

1. For collection, storing, processing of ‘personal data’, the consent has to be clear,
specific, free, informed, and is capable of withdrawing. Each of these terms are
defined under section 12 of the instant bill.

2. For collection, storing, processing of ‘sensitive personal data’, explicit consent is
required for which the terms ‘clear, specific, free and informed’ need to achieve a
higher threshold.

In the observations that lead up to his conclusions, Justice Chandrachud has also
noted that data protection regulation is a complex issue, which needs to address how
this data is being used must be protected. Fourth, data protection regulation should
ensure that data is not collected in a manner that is discriminatory towards anyone.

Any viable alternative to the Consent Model must address the issues outlined above. It
must ensure that data controllers, who have access to personal information of data
subjects, remain accountable for the harm they cause, regardless of whether they have
obtained consent from the data subject. The model must also ensure that, since privacy
is a personal boundary, each individual should have the autonomy many aims.11 The
first of these aims is the individual’s right to be left alone. Second and more importantly,
the regulation needs to ensure that the individual’s identity is protected. Third, the
individual’s autonomy in making decisions about the use of data about them, and their
right to know to determine his own boundaries when it comes to privacy and in doing

9 Data Protection Directive 1995, art 10(c).
10 Reasonable Security Practices and Procedures and Sensitive Personal Data or Information Rules

2011.
11 KS Puttaswamy v Union of India (2017) 10 SCC 1.
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so, have the ability to circumscribe the uses to which data controllers can put his data12.
The Codes of Practices to be issued by the Data Protection Authority are likely to provide
further guidance to achieve valid consent/explicit consent.13

UIDAI LITIGATION

The report edifies that the State processes incredible amounts of personal data in its
official capacity as a data fiduciary.  Hence, the Government-affiliated agencies,
instrumentalities are also subject to the proposed law. Under sections 13 and 14, general
permission has been granted for the functions of the state under the bill for the processing
of personal data.

Additionally, section 13 of bill permits the processing of personal data by the State for
it to exercise its functions for the issuance of any certification, license or permit and
providing benefits to the data principal by the State. Section 19 is of significance because
it also provides for a general permission for the State to process sensitive personal data
for the exercise of any:

1. function of Parliament or any State Legislature and

2. functions of the State for the provision of any service or benefit to the Data Principal
as authorized by law.

The implication of these provisions is that prior consent of the data principal is not
deemed required for the collection of personal data or sensitive personal data to achieve
the State’s functions. The provisions blatantly allow the functioning of the Aadhaar
Act14 and UIDAI.

However, these provisions only appear to exempt the applicability of the bill only for
consent in collection of the data is concerned (i.e., they grant a lawful ground for
processing) and not from the other provisions. For instance, for the purpose of section
96, they inherently do not award immunity to the UIDAI from the obligations to process
data fairly under the bill, nor do they exempt the employees of the UIDAI from the penal
provisions.

12 Rahul Matthan, ‘Beyond Consent: A New Paradigm for Data Protection’ (Takshashila Institution,
20 July 2017) <http://takshashila.org.in/takshashila-policy-research/discussion-document-
beyond-consent-new-paradigm-data- protection/> accessed 5 November 2018.

13 European Data Protection Supervisor, ‘Opinion 7/2015: Meeting the challenges of big data’
(EDPS, 2015) <https://edps.europa.eu/sites/edp/files/publication/15-11-
19_big_data_en.pdf> accessed 5 November 2018.

14 Aadhaar (Targeted Delivery of Financial and other Subsidies, Benefits and Services) Act 2016.

http://takshashila.org.in/takshashila-policy-research/discussion-document-
https://edps.europa.eu/sites/edp/files/publication/15-11-


91

While the report solicits certain alterations to the Aadhaar Act tailored to suit the bill,
interestingly, the bill is silent on the particular provisions that are to be supplanted,
while the same bill specifically suggests amendments to the Right to Information Act,
2005 and Information and Technology Act, 2000.15

DATA PROTECTION AUTHORITY

The instant bill also gives rise to the advent of an omnibus Data Protection Authority,
much similar to European Union Data Protection Supervisor, however it’s not evident
and functions under the aegis of the Central Government as evident by the section 98 of
proposed bill. The Authority’s ambit has been widened under section 60, which includes,
inter alia, enforcing the provisions of the instant bill, specifying residual categories of
sensitive personal data, specifying circumstances when a Data Protection Impact
Assessment needs to be undertaken, registering and notifying significant data fiduciaries
and data auditors, etc. These functions are quasi-judicial and multi-faceted and rule-
making.16

One progressive provision under bill, which garnered a lot of global attention, is the
advent of ‘Data Protection Awareness Fund’, which will be maintained from the fines
imposed by the Data Protection Authority with a motive to increase awareness on data
security practices.

PENALTIES AND OFFENCES

The draft bill merely adopts the  path of EU GDPR17 in terms of financial penalties by
not only proposing the imposition of fixed financial penalties (ranging from rupees
five crore to fifteen crore), but also penalty based upon a certain percentage (ranging
from 2-4%) of its ‘total worldwide turnover’ in the preceding financial year and in some
specific cases pertaining to failure in implementing security safeguards, processing of
children’s personal data, data transfers, not taking prompt breach notification action
in case of a data security breach, Data Protection Impact Assessment etc. It has to be
noted that, the term ‘total worldwide turnover’ is not only limited to data fiduciaries
but also to its group of entities.

15 Associates (n 2).
16 ‘The OECD Privacy Framework’ (OECD, 2013) <http://oecd.org/sti/ieconomy/

oecd_privacy_framework.pdf> accessed 5 November 2017.
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Additionally, the bill provides for criminal penalties (ranging from 3-5 years of
imprisonment) for intentional and reckless damage caused with knowledge, for certain
offences, such as:

1. Obtaining, disclosing, transferring or selling (or offer to sell) of SPD, causing
harm to the data principal;

2. Obtaining, disclosing, transferring or selling (or offer to sell) of PD, causing
significant harm to a data principal;

3. Re-identification and processing of previously de-identified PD, without the
consent of the data fiduciary or data processor.

DATA PORTABILITY

With a motive to grant data principals more control over their data, the bill embarks
upon a provision titled ‘Data Portability’, whereby data principals may unilaterally
seek their personal data in a ‘structured, commonly used and machine-readable format’
from the data fiduciary. The instant bill, nevertheless, is silent on technical specifications
of such a format, or what would be the threshold to constitute ‘common use’ of the
format.18

The personal data that is liable to be submitted to data principal must be primarily
comprised of the following:

1. Data already provided by the data principal to the data fiduciary;

2. Data which has been generated by the data fiduciary;

3. Data which forms part of any profile on the data principal, or which the data
fiduciary has otherwise obtained.

However, the data portability provision of the bill leaves a lot to be desired, for example,
it fails to mention whether the data sharing would be treated as mere transfer, or complete
ownership is to be transferred. Moreover, derivative data of the ‘Collected Personal
Data’ is not included.

17 European Commission, ‘Proposal for a Directive of the European Parliament and of the Council
on the protection of individuals with regard to the processing of personal data by competent
authorities for the purposes of prevention, investigation, detection or prosecution of criminal
offences or the execution of criminal penalties, and the free movement of such data; General
Data Protection Directive’ COM (2012) 10 final.

18 European Data Protection Supervisor Opinion 7/2015 of 9 November 2015 Meeting the
challenges of big data [2015] <https://edps.europa.eu/sites/edp/files/publication/15-11-
19_big_data_en.pdf> accessed 5 November 2018.

https://edps.europa.eu/sites/edp/files/publication/15-11-
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It has to borne in mind that Indian-based start-ups and data fiduciary entities will have
to endure a higher standard of compliance, which may increase the operation costs.
Further, it has been deliberated by the Commission that data portability requirements
under Article 20 of the General Data Protection Regulations impose a disproportionate
cost on small and medium enterprises, as they may lack the resources to understand
and implement the law and  systems for enabling the portability of the data. On the
contrary, by imposing such a high compliance burden uniformly and without regard
to market position, a uniform data portability requirement may hinder competition in
the market.19

INFIRMITIES OF PERSONAL DATA PROTECTION BILL, 2018.

FAILURE TO REALIGN STATE SURVEILLANCE

As opposed to postulating surveillance framework separately, it was consolidated in
the bill by the virtue of section 42 of the instant bill on the ‘security of the State’
enumerates that processing of personal data ‘in the interests of the security of the State’
shall be immune from the obligations of the Act, barring section 4 and section 31, if it is:

1. Authorized pursuant to a law made by Parliament;

2. In accordance of the procedure established by law;

3. Necessary for, and proportionate to, such interests being achieved.

Section 43 of the instant bill provides for very similar disclosure and ‘informed consent’
exemptions, if the processing of personal data is in ‘the interests of prevention, detection,
investigation and prosecution of any offence or any other contravention of law’ and is,
(a) authorized by a law made by Parliament and State legislature, and (b) is necessary
for, and proportionate to, such interests being achieved.

It is pertinent here to note that, these aforementioned requisites in the section are in
concomitant with the Supreme Court’s outline in Puttaswamy v Union of India (UOI).20

To that effect, the bill makes the Network Traffic Analysis System (hereinafter NETRA)21

and Central Monitoring System (herteinafter CMS) programs inefficacious, which are

19 Fred H Cate, Peter Cullen and Viktor Mayer-Schönberger, Data Protection Principles for the 21st
Century (Microsoft Corporation 2013).

20 K S Puttaswamy v Union of India (2017) 10 SCC 1.
21 Udhbav Tiwari, ‘The Design & Technology behind India’s Surveillance Programmes’ (The Centre

for Internet and Society, 20 January 2017) <https://cis-india.org/internet-governance/blog/
the-design-technology-behind-india2019s-surveillance-programmes> accessed 10 November
2018.
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deprived of legislative backing for any mass surveillance program. Nonetheless, the
bill is a lost opportunity to crystalize the surveillance regulatory sphere in India.

ABSENCE OF JUDICIAL SANCTIONS

The requisites enshrined under section 42 and section 43 of the bill reinstate the
surveillance framework that pre-dates the independence of India, under the Indian
Telegraph Act, 1885 and the Information Technology Act.

Categorically speaking, the intent of both the aforementioned provisions is to catch all
regulatory having wide amplitude, these provisions empower the enforcement agencies
to intercept messages and communication on the grounds of sovereignty and integrity
of India, security of the State, and public order. Section 69 of the Information and
Technology Act permits the interception, decryption, and monitoring of information
for the ‘defence of India’, without any pre-requisite of demonstrating ‘public emergency’
or ‘public safety’.22

It is pertinent to note that the bill is in consonance with PUCL v Union of India (1997)23,
which made the position abundantly clear that these laws ‘do not require any prior
judicial authorization’ or necessitates judicial approval to conduct surveillance, and
instead place reliance on  the sanctions of competent authority. In 2013, few interesting
RTI replications outlined that the Union Government alone issues around 7500-900024

telephonic monitoring and interception orders each month, (The number of orders
would have substantially increased by 2018). This clearly points out the fact that targeted
surveillance can be resorted by enforcement authorities without proving an iota of
substance to the competent authority.

Taking into account the unwarranted and abusive surveillance programs, in various
jurisdictions such as Canada25, United States of America (sanctioned by the FISA Court26

under the aegis of Department of Justice), and the Commonwealth of Australia27, judicial

22 Raman Jit Singh Chima, ‘Srikrishna On Data Protection: Need to Examine Both Bill & Report’
(The Quint, 30 July 2017) <https://thequint.com/voices/opinion/personal-data-protection-
bill-2018-Instant-srikrishna-committee-loopholes-surveillance> accessed 3 November 2017.

23 People’s Union Of Civil Liberties v Union Of India AIR 1997 SC 568.
24 ‘India’s Surveillance State: Communications Surveillance in India’ (SFLC.In 2014) <https://

sflc.in/sites/default/files/wp-content/uploads/2014/09/SFLC-FINAL-SURVEILLANCE-
REPORT.pdf> accessed 4 November 2018.

25 Canadian Security Intelligence Service Act 1984, RSC 1985, c 23.
26 The Foreign Intelligence Surveillance Act 1978 (USA).
27 Surveillance Devices Act 2004 (Australia).

https://thequint.com/voices/opinion/personal-data-protection-
https://
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control is built into the domestic/foreign surveillance framework, through the process
of overseeing and approving warrants and surveillance requests. However, the instant
bill entirely sidesteps this issue.

UNACCOUNTABILITY OF INTELLIGENCE AGENCIES

The most prominent intelligence and enforcement agencies of India (Intelligence Bureau,
Research & Analysis Wing) having been constituted by executive notification and
stripped of statutory or legislative recognition, this instant bill missed the opportunity
to draw the circumscribed limits of reasonable targeted sensitive data collection and
creating accountability standards.

Whilst section 30 of the bill mandates data fiduciaries and significant data fiduciaries
to take ‘reasonable steps’ to maintain transparency and section 35 recognizes data
audits, there is ‘no direct requirement for law enforcement agencies to submit a report
to Parliament’ about the nature and scale of their surveillance and interception
activities.28

Interestingly, Justice Sri Krishna Committee’s Report takes cognizance of the lack of
any inter-branch oversight of law enforcement agencies, through a statute, is “deleterious
in practice… and potentially unconstitutional” and that the union Government should “carefully
scrutinize the question of oversight of intelligence gathering and expeditiously bring in a law to
this effect.”29 Nevertheless, for the reasons best known to the Committee, the
recommendations enshrined in White Paper are not endorsed in the proposed instant
Bill.

FAILURE TO REFORM ADMISSIBILITY OF ILLEGALLY OBTAINED
ELECTRONIC EVIDENCE

Supreme Court’s landmark decisions in Navjot Sandhu30 and R M Malkani31  outline the
legal position of evidence acquired through illegal means adducible and admissible
and the judicial sanction to admit tape-recorded conversations and illegally obtained
evidence forecloses any reform on the law on unwarranted data collection. This position
inevitably removes the incentive of enforcement agencies as well, to comply with the
safeguards.

28 Associates (n 2).
29 Ministry of Electronics and Information Technology, White Paper on Data Protection framework for

India (2018).
30 State (NCT of Delhi) v Navjot Sandhu (2005) 11 SCC 600.
31 RM Malkani v State Of Maharashtra 1973 SCR (2) 417.
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The bill lost an opportunity to supersede and turn the tables on admissibility by outlining
that data collected, stored, transferred and processed through unlawful means cannot
be adduced before a court of law.

UNFETTERED DISCRETIONARY POWER OF CENTRAL GOVERNMENT ON
AADHAR AND SECURITY

Chapter XV of the bill enumerates miscellaneous provisions. One principal criticism is
that the proposed Data Protection Authority functions under the Central Government
and is not autonomous in nature. Section 98(1) allows the Central Government to issue
‘such directions’ to the Data Protection Authority (hereinafter DPA), “as it may think
necessary in the interest of the sovereignty and integrity of India, the security of the State,
friendly relations with foreign States or public order”. These ‘directions’ issued by the
government have a binding effect on the Data Protection Authority. Residuary clauses
of the instant bill outline phraseology of ‘interest of national security and public order
which in broader sense awards unfettered discretion to the government to issue
directions aside from the safeguards mentioned in the bill.

In fact, it is also worth noting the wording of section 19(2), that permits the processing
of sensitive personal data such as passwords, financial/biometric/genetic data without
consent, if it is ‘strictly necessary’ for the exercise of any function of the State, authorized
by law for the provision of ‘any service or benefit to the data principal from the State’.32

The terminology ‘service’ or ‘benefit’ have not been defined in the bill, and this provision
seems to endorse the Aadhaar Scheme. In fact, data portability rights do not apply
when processing is necessary for the functioning of the State.

CONCLUSION

This draft bill underlines the need of comprehensive data protection framework and
susceptibility of Indian citizenry in the light of big data and predictive algorithms.
While counties like the United States are grappling for having a federal statute, India
has progressively set a bar. As radically progressive as this draft bill seem to be, it has
to be noted that 80 Countries have already enacted a robust privacy law as of today and
if this bill is not finalized for parliamentary enactment by the forthcoming general
elections, the personal data of Indians may be heavily exploited, cases in point being
the Brexit Referendum and 2016 US Presidency Elections. Micro-targeting of
advertisements based on sensitive personal data and shadow profiling tactics were

32 Associates (n 2).
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not enshrined and more importantly this draft bill would have been a vessel to ameliorate
the Computer Emergency Response Team, functionary under the IT Act to anticipate
data breaches and aiding data recovery, which leaves the bill handicapped to an extent.

To conclude, while we believe that the draft bill does leave too many ambiguities to be
addressed by the Central Government, including excessive obligations on data
fiduciaries and disproportionate punishments, but it certainly has a share of positives.
As we continue to read, debate and delve deeper into the wording of law, our views on
several of these issues may evolve.
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